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About this Issu es Paper

This Issues Paper analyses the law in relation to easements in Tasmania. Easements operate to provide a
benefit to one landowner (known as the dominant owner, or more formally, the dominant tenement) and
impose an obligation on the burdened land (known as the servient owner or servient tenement). The Paper
reviews the current laws of easements and outlines possible areas for reform. The Board of the Tasmania
Law Reform Institute approved the project on 14 August 2007. The reference for this paper was made by a
member of the public.

How to respond

The Tasmania Law Reform Institute invites responses to the issues discussed in this Issues Paper. Questions
are contained within the Paper. The questions are intended as a guide only — you may choose to answer all,
some or none of them. Please explain the reasons for your views as fully as possible. It is intended that
responses will be published on our website, and may be referred to or quoted from in a final report. If you do
not wish your response to be so published, or you wish it to be anonymous, simply say so, and the Institute
will respect that wish. After considering all responses, it is intended that a final report, containing
recommendations, will be published.

Responses should be made in writing by 28 May 2009.
If possible, responses should be sent by email to: law.reform@utas.edu.au
Alternately, responses may be sent to the Institute by mail or fax:

address: Tasmania Law Reform Institute
Private Bag 89,
Hobart, TAS 7001

fax: (03) 6226 7623

If you are unable to respond in writing, please contact the Institute to make other arrangements. Inquires
should be directed to Rebecca Bradfield, on the above contacts, or by telephoning (03) 6226 2069.

This Issues Paper is also available on the Institute’s web page at: www.law.utas.edu.au/reform
or can be sent to you by mail or email.

Information on the Tasmania Law Reform Institute

The Tasmania Law Reform Institute was established on 23 July 2001 by agreement between the Government
of the State of Tasmania, the University of Tasmania and The Law Society of Tasmania. The creation of the
Institute was part of a Partnership Agreement between the University and the State Government signed in
2000.

The Institute is based at the Sandy Bay campus of the University of Tasmania within the Faculty of Law.
The Institute undertakes law reform work and research on topics proposed by the Government, the
community, the University and the Institute itself.

The Institute’s Director is Professor Kate Warner of the University of Tasmania. The members of the Board
of the Institute are Professor Kate Warner (Chair), Professor Don Chalmers (Dean of the Faculty of Law at
the University of Tasmania), The Honourable Justice AM Blow OAM (appointed by the Honourable Chief
Justice of Tasmania), Ms Lisa Hutton (appointed by the Attorney-General), Mr Philip Jackson (appointed by
the Law Society), Ms Terese Henning (appointed by the Council of the University), and Mr Mathew Wilkins
(nominated by the Tasmanian Bar Association).
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Glossary

* Conveyancethe common way in which an interest in land is transferred.
* Dominant tenement the land that has the benefit (or advantage) of an easement.

* Easement a right exercisable by one landowner over the land of a neighbour. A common example is a
right of way.

* Easements in grossan easement without a dominant tenement, that is, without land that has the benefit
of the easement.

* Freehold: an interest in land of an uncertain duration (contrast leasehold estate). There are three freehold
estates: the fee simple, the life estate and the fee tail. The fee simple is the largest estate known and the
closest to what would be considered absolute ownership, the fee tail is where the estate would pass to
lineal heirs, and the life estate is limited to the duration of the life of the holder.

* General law (or old system title) a system of land ownership based on the transference of deeds as the
method of conveying an interest in land.

* Indefeasibility: the notion that a person’s interest in land is subject only to such other estates and
interests as are noted on the Register.

* Landlord (or lessor): the person who grants a leasehold estate.

* Leasehold estte: an interest in land of certain duration.

* Lessee (or tenant)the person occupying land under a leasehold estate.
* Lessor (or landlord): the person who grants a leasehold estate.

* Old system title (or general law) a system of land ownership based on the transference of deeds as the
method of transferring an interest in land.

* Negative easementin easement that restricts one landowner from doing something — such as removing a
right of support given to a neighbouring landowner.

¢ Positive easementan easement that allows one landowner to make use of another’s land — such as a
right of way.

* Prescription: the process by which an interest in land is gained by long standing use.

* Profit ” prendre : the right to take something from the land of another. An example would be a right to
remove gravel.

* Restrictive covenant a promise made in a deed that prevents something from being done.

* Seisin the possession of land by the holder of a freechold estate. By contrast, the tenant of land has
possession, but not seisin. The term is of historical significance, but rarely has practical consequence.

* Servient tenement the land that has the burden (or disadvantage) of an easement.

* Tenant (or lessee)the person occupying land under a leasehold estate.

iii



* Title: in the context of land ownership, it can mean either ownership, or the transactions required to
establish ownership.

* Torrens system a system of land ownership based on registration. It was devised by Sir Robert Torrens.
Torrens emigrated to South Australia in the 1840’s to take up the role of Collector of Customs. The
Torrens system is now the dominant system of land ownership in Australia, as well as many other nations
(contrast general law, or old system title).



List of Questions

1.

10.

11.

12.

13.

14.

15.

Should the law on access to an easement by the dominant owner be clarified? If so, how? Should an
inexpensive dispute resolution mechanism be formalised within the legislation?

Should s 6 of the Conveyancing and Law of Property A&84be repealed?
Does the law relating to abandonment, variation, or termination of easements need to be clarified?

Should common law principles of abandonment apply to Torrens easements, or would it be simpler
to codify, in the legislation, what the requirements for abandonment are?

Should non-use by successive owners be considered in determining whether there has been
abandonment of the easement?

Should prescriptive easements be permitted in a Torrens land system?

Have the legislative requirements in Tasmania overly restricted the capacity to claim an easement
based on possession? Under the legislation the servient land owner can object to the application. The
Recorder may refuse to consider the application, unless the Recorder is convinced that the applicant
would suffer serious hardship if the application is not granted. The legislation does not define
‘serious hardship’. Should there be a legislative direction as to what this means? Should decisions of
the Recorder on the meaning of ‘serious hardship’ be publicly available?

Should dominant owners of easements in existence because of long user be given a limited time in
which to claim those rights?

Should novel easements be allowed to be created?

With community concern about non-renewable energy sources, should specific legislation be
enacted to encourage the use of solar and wind access easements?

Should a right to a view be able to be protected by an easement?
Should easements in gross be permitted?

What benefits would flow from accepting easements in gross? Would they be particularly useful in
conservation and heritage applications?

Should the short form easement schedule be extended?

What should be included in any extension of the short form schedule? Should the language be
modernised?







Part 1

Introduction

1.1 Background

1.1.1 This Issues Paper analyses the law in relation to one right/obligation attaching to land — that is the
law in relation to easements in Tasmania. Easements operate to provide a benefit to one landowner (known
as the dominant owner or, more formally, the dominant tenement) and impose an obligation on the burdened
land (known as the servient owner or servient tenement). There are no readily available statistics on the use
of easements over land in Tasmania,' nor in the other Australian states. However, English statistics indicate
that approximately 65% of land in that jurisdiction are subject to, or have the benefit of an easement.?
Whatever the exact percentage, it can safely be assumed that a very significant portion of properties in
Tasmania have the benefit, or are subject to the burden of, an easement.

1.1.2 Disputes about easements can have a huge emotional and financial cost to Tasmanians. This is
highlighted by the way in which this project came to the attention of the Tasmania Law Reform Institute. In
suggesting a review of the law of easements, a member of the public detailed the significant emotional,
personal and financial costs involved in a dispute about the use of a right of way. Ultimately, this dispute led
the dominant owner to sell their property and move. Underlying this dispute is a stark reminder of the need
for rights attaching to land to be easily identifiable and clearly understood.

1.1.3 Critical to the need for rights attaching to land to be identifiable and clearly understood is the notion
of ‘title’. In land law, ‘title’ has two meanings. The first is that of ownership. If you have title, it may be
more commonly expressed as owning the land. The second sense of ‘title’ relates to the transactions that will
be used to prove ownership. In Tasmania, there are two title-based systems relating to land ownership. The
dominant system is known as the Torrens system, the other, general law, or old system title. The Torrens
system is a system of land registration that exists in every Australian state whereby title is by registration.?
This system is meant to convey such qualities as certainty, stability, and security to the transfer of land.*
Whereas general law title requires the tracing of how land has been bought, sold, mortgaged etc., back to a
‘good root of title’,” Torrens title removed this dependency on what had occurred previously. The theoretical
framework of Torrens title involves the surrender of land to the Crown upon the conveyance of the land, with
the Crown then re-issuing the title to the purchaser. Because of this surrender, the purchaser is not then
obligated to examine retrospectively what has occurred in the past. Costs for conveyancing are reduced (as
the complexity is minimised), security of title (particularly for the purchaser) is enhanced, and certainty of
title is promoted (through the creation of one document relating to the parcel of land — the certificate of title).
As noted, with general law or old system title, the purchaser is required to examine all instruments relevant

Contact with the Land Titles Office in Tasmania indicated that it was not possible to ascertain easily the percentage of properties
with easements attached to them.

The Law Commission, ‘Consultation Paper No 186 — Easements, Covenants and Profits A Prendre, A Consultation Paper’ 28
March 2008 <http://www.lawcom.gov.uk/docs/cp186.pdf> (28 March 2008).

3 Breskvar v Wal(1971) 126 CLR 376.

See generally, Lynden Griggs, ‘To and From — But Not Across: The High Court — Easements, Torrens and Doctrinal Purity’
(2008) 15(3) Australian Property Law Journ&l60.

This is defined as ‘an instrument of disposition dealing with or proving on the face of it... the ownership of the whole legal or
equitable estate in the property sold, containing a description by which the land can be identified.” See Bradbrook, MacCallum
and Moore, Australian Real Property Law(2002) [3.34], quoting from Voumard, [10080], which in turn cited Re Lemon &
DaviesO Contrag919] VLR 481. In Tasmania, s 35(1) of the Conveyancing Law and Property At884 provides that the
search period is limited to 20 years, provided that the documents go back to a ‘good root of title’. For example, a conveyance of
the legal fee simple some 18 years ago would not constitute a ‘good root of title.” This would not meet the minimum
requirement of a ‘good root of title’ at least 20 years prior to the transaction.
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to that land to establish a ‘good root of title’. In essence, title under general law is more akin to the second
sense of the word ‘title’, whereas title under Torrens has more familiarity with the first use of the word
‘title’. The Tasmanian Torrens system has evolved from the Real Property Acfl862 and is now primarily
encompassed in the Land Titles Actl98Q The Conveyancing and Law of Property At884 primarily
governs general law land (though it does occasionally impact on Torrens land), along with the Registation
of Deeds Ac1935

1.1.4 Easements are a vital land use management tool; they may well provide the only means of access to
a particular property,” or the only means of maintaining the property.® Without such property rights the
economic value attached to a piece of land can be significantly reduced, if not eliminated.” Easements also
place a negative obligation on the servient tenement to refrain from doing something that would prevent the
dominant owner from making use of the easement.'’ This Issues Paper highlights a number of problems
associated with easements in Tasmania. First, it asks whether the law on access to an easement should be
clarified. Good neighbourly relations can be destroyed if the expectation of the dominant and servient owner
in respect of use of the easement differ greatly. A more clear delineation of when and how an easement can
be used may well eliminate much dispute that presently occurs. The second area of concern deals broadly
with topics of the creation and removal of easements. Are the present provisions regarding the creation of
easements a refection of a time long past? Specifically, and with registered land systems now dominant in
Tasmania and Australia, what role should possessory or prescriptive easements have in a Torrens system?
Similarly, how should the common law surrounding abandonment of an easement interact with a registered
land system? More fundamentally, a question can be raised as to whether the current common law principles
on the types of easements which can be created, with this largely unaffected by legislative development,
should be altered to allow a more dynamic system which would permit easements relating to energy
generation and heritage conservation to be formed. Finally, and given that at present easements require both
a dominant and servient tenement — should Tasmania adopt American principles that accept the creation of
easements without any identifiable dominant tenement?

S Petrow, ‘Responses to the Torrens System in Tasmania 1862 to 1900° (1997) 5 Australian Property Law Journal94, 194.
This article covers the degree of hesitation in regard to the introduction of the Torrens system which was far from widely
accepted.

For instance, with landlocked land see Hanny and Anor v Lewis and O¢£998) 9 BPR 16, 205; BC9804581 per Young J, 11:
that “[i]t is in the public interest that landlocked land be utilised’. Note that in this case the easement was not granted because
another route was available and it was found that the easement would disturb the servient tenement’s privacy too much and no
offer of compensation had been made.

See Bonaccorso v Strathfield Municipal Coung2003) 127 LGERA 135 where an easement in favour of the council to
maintain a water pipe was upheld.

Because land will not be able to be accessed or essential services such as water pipes will not be able to be maintained.

10 Spear v Rowleftl 924] NZLR 801, 803.



Part 2

The Current Law In Tasmania

Part 2 first outlines what is an easement. Once these criteria are met, a person alleging the existence of an
easement will then need to outline how the easement was created. Accordingly, consideration is given to the
methods of creating easements with a detailed overview of the law of abandonment of easements. The
legislation that impacts on easements (with primary consideration given to the two major land law statutes,
the Land Titles Act1980and the Conveyancing and Law of Property A384) is then critiqued with the
final section outlining the statutory methods of variation and termination.

2.1 What is an easement?

2.1.1 An easement can be defined as ‘a right enjoyed by a person with regard to the land of another
person, the exercise of which interferes with the normal rights of the owner or occupier of that land’."" Two
common examples of easements are the right of way, and a drainage easement. While an easement will
interfere with the normal rights of the owner or occupier of the land, the easement cannot amount to
exclusive possession.'” The land that has the benefit of an easement is known as the dominant tenement. The
land subject to the easement is known as the servient tenement. For example, on the following diagram 5B
McDonald Street is the dominant tenement with the right of way (easement) over the servient tenement (5A
McDonald Street). This easement enables the owners of 5B access to their property from the road.

5B McDonald Street

v
5A McDonald Street @
°
°

Right of Way4:>

Road

""" Municipal District v Coleg1906) 3 CLR 96, as cited in P Butt and P E Nygh (eds), Butterworths Concise Legal Dictiona¢y™
ed, 2004) 142. This definition was accepted in City Developments P/L & Anor v Registrar General and the NT & Ot26(%)
156 FLR 1.

12 Wilson J in Weigall v Tomar2006) Q ConvR 54-659, [12] referring to Lopes LI in Reilly v Booth(1890) 44 Ch D 12, 26 and at

[17] referring to Upjohn J in Copeland v Greenhalfl952] Ch 488, 498. Note, however, London & Blenheim Estates Ltd v

Ladbrole Retail Parks Ltd1992] 1 WLR 1278, 1286 per Judge Paul Baker QC, ‘A small coal shed in a large property is one
thing. The exclusive use of a large part of the alleged servient tenement is another.’
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2.1.2 It is also important to note that easements can be both positive and negative in nature. A negative
easement will restrict what the owner of the land burdened by the easement (that is, the servient tenement)
can do with their land in order to benefit the dominant tenement.” A positive easement will allow the
dominant tenement to make some use of the servient tenements land.'"* An easement for support is an
example of a negative easement. Such an easement limits the use the servient tenement can make of their
own land so that support is not removed from the dominant land, such as through excavation and building
works."* The most common form of positive easements are rights of way over the servient land or a drainage
easement, the latter allowing the dominant tenement to install and maintain drainage pipes on the servient
tenements land.'®

2.1.3 The essential characteristics of an easement at common law are as follows:"’
(1) There must be a dominant and servient tenement;

(2) The easement must accommodate the dominant tenement — this means that the easement must
confer a real and practicable benefit on the dominant tenement.'® However, the dominant and
servient tenement need not be touching (contiguous),'’ but the easement must relate to the needs
of the dominant tenement.” People other than the dominant owner may also derive a benefit
from the easement,' and the fact that the easement increases the value of the dominant tenement
is important, but is not decisive.”

(3) The dominant and servient tenements must be owned by different people (though in practice this
can easily be met by the use of various legal structures to ensure that formal legal ownership is
in two different people);

(4) The right must be able to form the subject matter of a grant. In other words, the easements must
not be expressed too widely or be vague,” nor can a mere right of recreation amount to an
easement.”

2.1.4 Easements can be created by express grant or reservation, under statute, or they may be implied.”

3 Buttand Nygh, aboven 11, 292.

4 1Ibid, 333.
15 1bid, 292.
16 Ibid, 333.

7 Re Ellenborough Parki955] 3 All ER 667, 673 per Lord Evershed MR, CA — the four characteristics were adopted from Dr
CheshireOs Modern Real PropegRytterworth’s, HalsburyOs Laws Australia (at 10 December 2008) 355 Real Property, ‘V
Easements, Profits, Rentcharges and Covenants’ [355-12020]. It is pertinent to note at the outset that under Torrens system
legislation, unity of seisin will not extinguish an easement. See s 109 of the Land Titles AcLl98Q

" Huckvale v Aegean Hotels L{t©89) 58 P & CR 163, 168.

Gas and Fuel Corporation v Barg&976] VR 755 — though the dominant and servient should be reasonably close.
2 Rv Registrar of Titles; Ex parte Waddingfd817] VLR 603.

2l Simpson v Mayor of Godmancheste897] AC 696.

22 Re Ellenborough Parkl956] 1 Ch 131.

2 Riley v Penttilg1974] VR 547.

2 Mounsey v Ismay1865) 3 H & C 486; In Re Ellenborough Parkl1955] 3 All ER 667, 674 Lord Evershed MR, CA stated,
‘...the cognate questions involved under this condition are: whether the rights purported to be given are expressed in terms too
wide and vague a character; whether, if and so far as effective, such rights would amount to rights of joint occupation or would
substantially deprive the owners of the park of proprietorship or legal possession...’

2> A JBradbrook, S MacCallum and A P Moore, Australian Real Property La@™ ed, 2007) 756-757.
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2.2 Express grant or reservation

2.2.1 An express grant or reservation is where the parties representing the dominant and servient tenement
agree to establish an easement over the servient tenement. That is, the servient tenement agrees to grant to
the dominant tenement a right to use her or his land for a certain purpose, (a positive easement), or the right
to restrict the servient tenement from doing something on her or his land, (a negative easement). Under the
common law, when construing the words of an easement the court may look to ‘...the circumstances existing

at the time when the grant was made and is not confined exclusively to the language used in the document.

226

An express grant of an easement by one co-owner can bind the other co-owners.”’

2.3 Easements by implied reservation

2.3.1 An implied easement by reservation is where it is assumed that a particular easement has passed with
the conveyance of land. Two examples are commonly noted — easements of necessity and easements based
on the intended use of the land.” Easements of necessity are generally linked to situations where part of a
larger property is sold and the part sold becomes land-locked.”” Under the common law, the creation of an
easement of necessity is based on the presumed intentions of the parties and not on some ground of public
policy.” That is, it is assumed the parties intended to create such an easement and its non-existence is
presumed to be an oversight. An easement of necessity will not be lightly inferred, it must be ‘necessary’ to
access the land not merely the easier route.”’ A right of way of necessity may, however, be granted where
evidence is adduced addressing the difficulties of the alternate access to the land.*

2.3.2 The other category of implied easements is intended easements based on use.” Where it is the
common intention of the parties to a sale of land that the land will be used for a certain purpose,* the courts
may imply, at common law, into the conveyance such easements as make the land fit for the intended
purpose or use.>

26

27
28
29

30

31

32

33

34
35

Bradbrook, McCallum and Moore, above n 25, 741; Gallagher v Rainbow(1994) 179 CLR 624, 639 per McHugh J, ‘In
Waterpark v FennellLord Wensleydale said: “The Construction of a deed is always for the court; but, in order to apply its
provisions, evidence is in every case admissible of all material facts existing at the time of the execution of the deed, so as to
place the Court in the situation of the grantor.”’

Hedley v Robertgl1977] VR 282.

Bradbrook, McCallum and Moore, above n 25, 757-758.

Ibid, 757; this scenario occurred in North Sydney Printing Pty Ltd v Sabemo Investment Corp PtylR#d] 2 NSWLR 150,
where a piece of land was retained with the intention that it form a part of the council’s car park but negotiations broke down
and the developer was left with a piece of land-locked land. Here an easement was not implied because the intended use of the
land did not need an access point because it was intended to extend of the existing car park.

Bradbrook, McCallum and Moore, above n 25, 757; North Sydney Printing Pty Ltd v Sabemo Investment Corp Ptji21d] 2
NSWLR 150, 157, where Hope J discusses the weakness of the authorities suggesting public policy forms the basis of
easements of necessity. At 158 Hope J referring to the twelfth edition of Gale on Easement{easements of necessity
are]...easements which are incident to some act of the owners of the dominant and servient tenements without which the
intention of the parties to the severance cannot be carried into effect’; Butterworth’s, HalsburyOs Laws of Australidove n 17,
[355-12165].

Bradbrook, McCallum and Moore, above n 25, 757 refer to Union Lighterage Co v London Graving Dock {1602] 2 Ch 557
(CA) and Manjang v Drammeli1991) 61 P & CR 194 (PC).

Bradbrook, McCallum and Moore, above n 25, 757, referring to Barry v Hassaline[1952] 1 Ch 835. In this case, the grantees
land was not completely enclosed by the land of the grantor but an easement of necessity was still implied. The permission to
access the land via the disused airfield had been withdrawn; the grantee was then permitted an easement of necessity over the
grantors land.

Bradbrook, McCallum and Moore, above n 25, 758, discuss Re State Electricity Commission (Vic) and JoshuaOs Contract
[1940] VLR 121, 173. In this case land was sold for the purpose of constructing an electricity substation ‘which necessarily
involved the transmission of noise over neighbouring land. Mason J held that the Commission was entitled to have included in
the transfer of the land it had purchased an easement of transmitting such noise as would arise from the proper use of an
electricity substation.’

The purpose intended must be particular and definite: Butterworth’s, HalsburyOs Laws of Australiove n 17, [355-12170].
Bradbrook, McCallum and Moore, above n 25, 758.
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2.4 Easements by implied grant

2.4.1 Easements can also be created under the common law by an implied statutory grant,’® implied via the
doctrine of Wheeldon v Burrowsand arising from the description of land.*®

Implied statutory grant

2.4.2 The Conveyancing and Law of Property A&84 s 6 provides as follows:

(1) A conveyance of land shall be deemed to include and shall by virtue of this Act operate to
convey, with the land, all buildings, erections, fixtures, commons, hedges, ditches, fences, ways,
waters, watercourses, liberties, privileges, easements rights, and advantages whatsoever,
appertaining or reputed to appertain to the land, and any part thereof, or, at the time of conveyance,
demised, occupied, or enjoyed with, or reputed or known as part and parcel of or appurtenant to
the land or any part thereof.

(3) This section applies only if and as far as a contrary intention is not expressed in the
conveyance, and has effect subject to the terms of the conveyance and to the provisions therein
contained.

The intent of this section is to shorten conveyances, rather than change the substantive law. However, it has
been held that the section does have the potential to convert what would otherwise be considered a licence
given by a neighbour to the use their land into an easement attaching to the dominant and servient
tenements.*

Wheeldon v Burrows

2.4.3 Wheeldon v Burrowsasements generally arise where land is held by one person and this person
then sub-divides and sells the parcels. A purchaser of one of the lots may well argue that a quasi easement
existed (for example, the original owner may have passed over the severed land with the new purchaser
claiming that this amounts to a right of way) and that such an easement should be implied for the benefit of
the severed land owner if certain tests are met.*' The theoretical basis of the rule is that the grantor is not
entitled to derogate from the grant.*

2.4.4 For a Wheeldon v Burrowsasement to be implied the use of the right must be:
(1) Continuous and apparent;*
(2) Necessary for the reasonable use of the property; and

(3) At the time of the grant the right must have been used by the owner of the whole for the benefit
of the severed land.*

3¢ Conveyancing and Law of Property A®&84 s 6.

37 [1879] 12 Ch D 31; Bradbrook, McCallum and Moore, above n 25, 759.
38 Bradbrook, McCallum and Moore, above n 25, 762.

3 Conveyancing and Law of Property A@&84 s 90B also provides for the creation of implied easements arising out of plans of
subdivision. This applies to Torrens land — see Conveyancing and Law of Property Act 18&Ahedule 4.

40 See further [3.3.1] below.

# R Price and L Griggs, Property Law in Principle(2™ ed. 2008) 352.

42 Butterworth’s, HalsburyOs Laws of Austalabove n 17, [355-12180].
4 Wheeldon v Burrowgl 879] 12 Ch D 31, 49 per Thesiger LJ.

* Price and Griggs, above n 41, 353 referring to Wheeldon v Burrowsbid.



Tasmania Law Reform Institute The Current Law in Tasmania Issues Paper No 13

‘Continuous and apparent’ has been interpreted as something that could be seen on inspection of the
property, that is, it must be relatively permanent and have some physical existence.”” As Bradbrook,
MacCallum and Moore explain, the second criterion does not import the same strict notions of necessity
from easements of necessity, rather it means that the right must be reasonably necessary to enjoy the severed
land.* If all of the above criteria are met then the quasi easement can pass to the severed land owner where
the original owner retains the other piece of land and also in the situation where the original owner severs the
land and sells it to two distinct owners, not retaining a portion for her or himself.*’

By description

2.4.5 Also existing under the category of implied grants are easements arising from the description of the
land.*® The seminal case on this species of easements is Dabbs v Seamafi Easements by description can be
described in the following terms:

If, in a conveyance or a contract of sale, land is described as ‘bounded by’ or ‘abutting on’ a road
or street the grantor will be regarded as having agreed to grant to the grantee a right of way over

the land forming the road or street.”

In Dabbs land was sold to Mrs Dabbs’ predecessor in title with a description that it was bounded on one side
by a lane 20ft wide. The court held that, as such, an easement could be implied.”
Common law prescriptive easements

2.4.6 There are also prescriptive easements under the common law, which, some argue, are based on an
implied grant from the grantor.’® Prescription is where an interest in land is gained ‘by long-standing use’.”

4 Bradbrook, MacCallum and Moore, above n 25, 759; Ward v Kirkland[1967] Ch 194, 225 per Ungoed-Thomas J: ‘But the
words “continuous and apparent” seem to be directed to there being on the servient tenement a feature which would be seen on
inspection and which is neither transitory nor intermittent; for example, drains, paths, as contrasted with the bowsprits of ships
overhanging a piece of land.” Also at 225, Ungoed-Thomas J cites ChesireOs Modern Real Prayg9™ ed) which states, ‘there
is no difficulty where there is a definite made road over the quasi-servient tenement to and for the apparent use of the quasi-
dominant tenement...but the existence of a formed road is not essential, and if there are other indicia which show that the road
was being used at the time of the grant for the benefit of the quasi dominant tenement and that it is necessary for the reasonable
enjoyment of that tenement, it will pass to a purchaser of the later.”; Stevens and Evans \lah and Armanasc@l1955) 58
WALR 1, 13 per Wolff J, the right of way was marked out clearly on a plan of subdivision, in addition on sale the driveway was
‘pointed out as the way to the stables’ and, at 14, ‘physically the driveway has all the appearance of a way attached to the stables
and horseyards and their appurtenants. Its design and appearance proclaim its purpose’.

4 Bradbrook, MacCallum and Moore, above n 25, 760; Wilcox v Richardsori1997) 43 NSWLR 4, 8 per Meagher JA: the right
need not be essential for the running of the shop; Per Handley JA at 14-15, the test is not whether the rights are necessary but
whether the implied rights are necessary for the reasonable enjoyment of the property granted: ‘The difference is significant,
because rights which are not necessary for the operation of a business may be necessary for its reasonable operation...” At 15, —
the test is not as strict as the test for an easement of necessity; Daar Pty Ltd v Feza FoundatioLtd (2001) 10 BPR 19,099;
BC200107036 per Bryson J at [14] “...it is not a concept of absolute necessity but of strong probability, excluding the
probability of an opposite intention.’

47 Bradbrook, MacCallum and Moore, above n 25, 763; Sunset Properties Pty Ltd v Johnstd®85) 3 BPR 9185, 9188 per
Holland J.

4 Bradbrook, MacCallum and Moore, above n 25, 762; Price and Griggs, above n 41, 302.
4 Dabbs v Seamaf1925) 36 CLR 538; Bradbrook, MacCallum and Moore, above n 25, 763.
0 For a concise restatement of Dabbs v Seamasee Bradbrook, MacCallum and Moore, above n 25, 762.

Dabbs v Seamafi925) 36 CLR 538, 557-558 per Higgins J, ‘It is not pretended that Seaman ever agreed with the appellant to
give any right of way — Seaman never made any agreement of any sort with the appellant. The appellant rests her claim on the
fact that in the transfer of the acre to Smith, from whose trustee she purchased it, there appeared on the east of the land

LI

expressed to be transferred a strip of land shown within two parallel lines, and having the words “lane 20ft wide”.

2 B Edgeworth, ‘Easements, the Doctrine of the Lost Modern Grant and the NSW Torrens System: Recent Developments’ (Paper

presented at Hotspots and Pitfalls in Property Law, University of New South Wales Faculty of Law, Centre for Continuing
Legal Education, Sydney, 17 February 2005) 4-6 — unsure about where Prescriptive Easements are placed in the dichotomy, that
they are based on implied grant is itself a fiction as prescriptive easements are really based on activity.

53 Butt and Nygh, aboven 11 , 338.
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Prescriptive easements can be both positive and negative in nature.* Initially, under English common law, to
establish a prescriptive easement one had to show use from the beginning of legal memory (notionally
recognised as the year 1189), however, this was held to be impracticable™ and has never applied in
Australia.” In Tasmania, until the introduction in 2001 of s 1381 of the Land Titles ActL98Q which repealed
the Presciption Act1934 prescriptive easements could also be granted.”’

2.4.7 The doctrine of lost modern grant operates to presume that a grant must have been made if a
dominant owner has made 20 years’ use of the servient tenement without the servient tenement seeking to
assert their rights over their land.”® Under the common law the periods of use by several owners in a
continuum can be amalgamated to establish the 20-year period.” The use must not have been by secrecy or
with the permission of the servient tenement® and the servient owner must have some form of knowledge
that the dominant owner is making such use of her or his land.®'

2.4.8 There is no national uniformity as to whether common law prescriptive easements can be gained
over land based under the Torrens system of land registration®® and whether certain categories of prescriptive
easements have been limited or extinguished. For example, there is no clear national direction as to the
availability of an easement for the flow of air (arguably critical if an easement supporting wind farms was
sought to be created), with similar confusion about whether an easement of light (e.g. for solar generation)
has been extinguished.” Confirmation exists of the applicability of common law prescriptive easements in
Western Australia and Victoria.** In South Australia the elements of prescription have been changed by
statute, and arguably impose a higher burden on a person seeking to establish a prescriptive easement
whereby the periods of use of separate owners cannot be accumulated.”® In NSW, Williams v State Transit
Authority of New South Wales and Onscently held that prescription does not apply to Torrens title land in
New South Wales.®” The situation in Tasmania is that, while the Land Titles ActL980s 40(3)(¢) would have
been wide enough to encompass common law easements by prescription, the Land Titles ActL980s 1381(2)
has since abolished the common law doctrine of lost modern grant. As such, common law prescription in
respect of Torrens title land in Tasmania has been abolished and replaced by a statutory form of easement by
possession. Section 1381 and the subsequent sections of the Land Titles ActL980are designed to establish a
conclusive code for the creation of easements by possession, with s 138H indicating the applicability of this
Part to both registered (or Torrens) land and unregistered (or general law or old system title) land.
Transitional problems associated with this are discussed below.

5 F R Burns, ‘Reforming the Law of Prescriptive Easements in Australia’ (Paper presented at the Real Property Teachers’

Conference, University of Tasmania, Hobart, 12-14 June 2007) 9.
35 Halsbury’s, above n 17, [355-12200].
56 Burns, above 54, 7.
Note both Western Australia and South Australia continue to use the Prescription Act.

58 Bradbrook, MacCallum and Moore, above n 25, 765.
59

57

The ability to add the periods of use of owners together derives from the common law. Ibid, 765-766.
See Bradbrook, MacCallum and Moore, above n 25, 766 for a discussion of these criteria; Halsbury’s, above n 17, [355-12210].

61 Bradbrook, MacCallum and Moore, above n 25, 767.
62

60

Private land ownership in Tasmania comes under one of two systems. By far the major system is the Torrens system of land
ownership where registration confers title. The other system, colloquially known as old system or general law title involves title
transferring by passage of deeds, rather than registration.

63 Bradbrook, MacCallum and Moore, above n 25, 764.
64 .
Ibid.

5 Ibid, referring to Golding v Tannex1991) 56 SASR 482 (note the authors refer to Goldberg v Tannebut the citation given is
for Golding v Tanneérand s 84 of the Real Property Act 188GA).

% williams v State Transit Authority of New South Wales andZDtet] 60 NSWLR 286.
67 Edgeworth, above n 52, 2-3.
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2.5 Abandonment

2.5.1 Presently controversial is the common law concept of abandonment by non-use and how this relates
to registered or Torrens land.® Abandonment is effectively the opposite situation to prescription. Common
law abandonment revolves around the intention of the owner of the dominant tenement, whereby °...the
dominant tenement makes it clear that neither he nor his successors in title will make any use of the
easement.”® A good example of this is the case of Grill v Hockey™ In that case a carriageway was not used
for 17 years. At various times there was a shed built over the area in addition to several different gates that
completely obstructed access. Furthermore, the original owner expressly asked the real estate agent upon sale
not to promote the means of access as part of the property. Abandonment, however, was not found by the
Court:

By reason of the use to which Mrs Anasson put the property, there was no real occasion for her to
use the rights of carriageway, and by reason of the first plaintiff’s alternative means of vehicular
access it was unnecessary for him to do so. In the circumstances the absence of any use or
attempted use by them of the easements over a period of 17 years has little probative force.
Furthermore the existence of the physical obstructions and their acquiescence therein during this
period has little weight, having regard to the nature of those obstructions, none of which was of
such a substantial and permanent kind as to give rise to a presumed intention that the rights would
never be exercised again, and I would be of the same opinion if the corrugated iron which formed
the eastern side of the shed on no. 179 had not been hinged but had been a fixed structure ...""

Thus the courts are unwilling to infer abandonment, even when the right has not been used for the required
time and it is effectively put out of use by blockage.” In this regard, there appears to be a similarity in the
legislative attitude expressed in the Land Titles Acl98Q

2.5.2 The Land Titles Act1980 imports a restricted notion of statutory abandonment™ and specifies a
period of 20 years non-use as conclusive evidence that the easement has been abandoned.” Furthermore, the
Act gives the Recorder discretion as to whether to extinguish the easement or not even though such
conditions have been met.” Despite this exhibited intention of the legislature to restrict abandonment,
legislation and recent case law in New South Wales has held that an easement can still be abandoned via
common law principles even though it remains on the title.”

2.6 Increased use and unity of title

2.6.1 At common law an easement may also be extinguished where the use of an easement increases
markedly beyond that which it was intended.”” This common law tool is not directly included in the

o8 Bradbrook, MacCallum and Moore, above n 25, 769.

% Ibid; see also Halsbury’s, above n 17, [355-1235].

" Grill v Hockey(1991) 5 BPR 11, 421.

" Ibid, 7.

2 As an example, see Treweeke v 36 Wolseley Road Pty {1t673) 128 CLR 274, where a right of way had been blocked by a
largely impenetrable bamboo clump, a swimming pool and a fence and had been largely unused for 40 years but because

intention to abandon was lacking this significant blockage was not sufficient to base a claim of abandonment on; Bradbrook,
MacCallum and Moore, above n 25, 769.

Land Titles AcL980s 108(2)(c) the intention of the dominant tenement to abandon is not a prerequisite under the statute.
™ See Land Titles AcL980s 108(3).
> Bradbrook, MacCallum and Moore, above n 25, 770 referring to s 108(3).

" Treweeke v 36 Wolseley &b Pty Ltd(1973) 128 CLR 274; and see s 89(1) of the NSW Conveyancing Act919 which is
similar in form to the Tasmanian Conveyancing and Law of Property A&84s 84C.

7 See Ray v Fairway Motors (Barnstaple) Ltd968) 20 P&CR 261 (CA) in A Bradbrook and M Neave, Easements and
Restrictive Covenants in Austral'(a“d ed, 2000) 497-498; Bradbrook, MacCallum and Moore, above n 25, 771; Halsburys,
aboven 17, [355-12240].

73



Tasmania Law Reform Institute Law of Easements in Tasmania Issues Paper No 13

Tasmanian legislation.” Additionally, easements may be extinguished at common law by unity of title or
seisin, this flowing from the requirement that the dominant and servient tenement must be in different
hands.” Once extinguished in this manner the easement cannot be resurrected if ownership is subsequently
held by different people.® This method of termination is expressly excluded in respect of Torrens title land in

Tasmania.®" In the context of general law or old system title, s 9A of the Conveyancing and Law of Property

Act 1884 provides for what amounts to a suspension and re-creation of an easement that will be formed
afresh when land that previously lost an easement on the unity of seisin is subsequently split.

2.7 The legislation that impacts on easements in Tasmania

The Land Titles Actl980

2.7.1 Most easements in Tasmania are created for land held under the Land Titles Actl98Q The Land
Titles Act1980s 105* is the general provision as to the creation of easements in Tasmania.* This section
sets out who can create an easement, and the powers of the Recorder. Section 105(3) provides that in relation
to registered land the Recorder will note the easement on the folio of the burdened and the benefited land.
The Land Titles Actl980s 106 provides that the register is evidence of easements. In addition to this, the
Land Titles Actl980s 109 provides an exception to the common law requirement that the servient and
dominant tenements must be owned by different people.®

2.7.2 The issue of prescriptive or possessory easements has been clarified by the Land Titles Actl980s
138I. This was enacted in 2001, and purports to highlight the primacy of the register over the common law
for the acquisition of easements by prescription. Under s 1381(2) the doctrine of lost modern grant is
abolished with s 138J then establishing the requirements to prove a possessory based (or what previously
would have been known as a prescriptive) easement. Division 3 of the Land Titles Act1980goes through the
procedures for the vesting of an easement by possession under the Land Titles Actt98Q The person seeking
to assert the easement must notify the servient tenement in writing under s 138K and the servient tenement
may object, in which case the easement will not be registered unless the dominant tenement would suffer
serious hardship, though what constitutes hardship, and when it will be considered serious is not defined.®
Section 138L lists the requirements for an application to the Recorder for the easement to be registered, the
common law is put into statutory form and the easement must not have been enjoyed by force or secrecy™
and the use of the easement must not have been by agreement.®’

"8 This is the right approach to take, excessive use is a common law tool of extinguishment like abandonment and as such should

not be permitted to diminish the certainty of the register, the methods of extinguishment of variation under the Conveyaning
and Law of Property Ac1884 and the Land Titles Act1980 should be adhered to, as such the Conveyancing and Law of
Property Act1884s 84C may be sufficiently wide to encompass excessive use.
& Bradbrook, MacCallum and Moore, above n 25, 772.
8 Halsburys, above n 17, [355-12245].

81 Bradbrook, MacCallum and Moore, above n 25, 772 referring to Land Titles Act.980s 109.

82 The relevant sections of the legislation are attached in Appendix A.

83

(Tas) ss 87 and 99 — see Bradbrook and Neave, above n 77, 237.
84 Bradbrook, MacCallum and Moore, above n 25, 738-739.
8 Aswill be discussed, these sections place important limits on the statutory form of prescriptive easements.
% Land Titles Act.980s 138L(1)(b).

8 Land Titles ActL980s 138L(1)(c).

10

In terms of subdivisions one must have regard to The Local Government (Building and Miscellaneous Provisions) Act 1993



Tasmania Law Reform Institute The Current Law in Tasmania Issues Paper No 13

Indefeasibility

2.7.3 Arguably, the other section that has primacy in Tasmania in terms of the extent and effect (but not
‘creation’) of easements is s 40(3)(e) of the Land Titles Act198Q This section provides a very wide
exception to indefeasibility® in regard to easements:®

(3) The title of a registered proprietor of land is not indefeasible —
(e) so far as regards —

(i) an easement arising by implication or under a statute which would have given rise to a
legal interest if the servient land had not been registered land; and

(ia) an easement created by deed before the servient tenement became subject to this Act or
the repealed Act; and

(i) an equitable easement, except as against a bona fidepurchaser for value without notice
of the easement who has lodged a transfer for registration.

2.7.4 This section protects a large range of easements from a claim of indefeasibility of title by a
registered proprietor, including easements of necessity,” prescriptive easements,”” Wheeldon v Burrows
easements’” and includes easements created before the land became registered and after the land became
registered under the Torrens system.” The effect of this broad and wide-ranging exception to indefeasibility
in terms of easements and the implications it poses for the Torrens system will be analysed in the following
sections of this Issues Paper. The legislation does not include easements created by general words as an
exception to indefeasibility.”* The Tasmanian exception to indefeasibility is much wider than that found in
New South Wales, Queensland or South Australia.”

The Conveyancing and Law of Property Act 1884 and allied legislation

2.7.5 While the Land Titles Act1980 is the predominant piece of legislation in terms of easements in
Tasmania, the Conveyancingnd Law of Property Actl884also has an important role to play. Section 138N
of the Land Titles Actl980 seeks to prohibit the creation of easements in gross (i.e. without a dominant
tenement in existence) in Tasmania; however, there is an exception to this general rule. Section 90A(1) of the
Conveyancingnd Law of Property Actl884provides limited circumstances where an easement in gross can
be created. The section is limited to being used in favour of the Crown, or any public or local authority.” In
addition to these limited easements in gross, division 2 of the Conveyancingnd Law of Property Act1884

8 A general discussion as to indefeasibility will not be undertaken in this paper. For a general discussion of indefeasibility see

Bradbrook, MacCallum and Moore, above n 25, chapter 4.

8 Ibid, 774.
% Ibid, 758.
o1 Ibid, 764.

2 Wheeldon v Burrow 879] 12 Ch D 31.

% Bradbrook and Neave, above n 77, 256.

Ibid, 257, see also the Conveyancing and Law of Property Act 1§84s) s 91.

Bradbrook, MacCallum and Moore, above n 25, 774. In Victoria, Western Australia and Tasmania all easements that are validly
created under the common law will fall under the exceptions to indefeasibility. The New South Wales, Queensland and South
Australian legislation is much narrower than the legislation in Tasmania. These narrow exceptions to indefeasibility also exist in
the Australian Capital Territory and the Northern Territory. Basically, to be an exception to indefeasibility under these states
legislation the easement must have been omitted or misdescribed thus some connection with the register is needed. See the
discussion of New South Wales s 42(1)(al) below at [3.5.7]-[3.5.9].

% Bradbrook, MacCallum and Moore, above n 25, 735.

94
95

11
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provides for the creation of car parking easements,” with s 34G(1) stating that there need not be a dominant
tenement.”®

2.7.6 Easements can also be created by using certain terms that are defined in the Conveyancingnd Law
of Property Actl884in the document setting out the easement. Section 34A of the Conveyancingnd Law of
Property Act1884 refers to schedule 8 where a list of short form words is given. The use of any of these
words in an agreement for an easement will convey the meaning there stated. Several of the most commonly
used easements are given meaning here, such as a right of carriageway, drainage and footway.

2.7.7 In addition to these forms of creation under the Conveyancingand Law of Property Act1884s
84J(1) allows the Supreme Court to impose easements to facilitate reasonable use of the land if such an
imposition is consistent with the public interest.”” This section does not apply to subdivisions.'"” Finally, a
number of statutory provisions allow owners with less than the fee simple interest to grant an easement. For
example a mortgagee,'”" trustee for sale,'” and a tenant for life,'” can all create an easement. Implied
easements arising from plans of subdivision can also be created under s 90B of the Conveyancingnd Law of
Property Act1884

2.7.8 A number of other context specific statutes also have the potential to impact on the law of
easements. Some of the more significant include the Strata Titles Aci998 Forestry Act192Q Highways Act
1951, Electricity Wayleaves and Easements 280Q Building Act200Q Settled Lands Act884 Settled
Lands Act1911 Local Government (Building and Miscellaneous Provisions)18&3 Water Management
Act 1999 Environmental Management and Pollution Control A&94 Crown Lands Actl976 Gas
Pipelines Ack000and the Land Use Planning and Approvals Ad93

2.8 Variation and termination of easements under the
legislation

2.8.1 Section 108 of the Land Titles Act1980is a key provision in terms of the extinguishment of
easements.'™ Section 108(2) gives the Recorder considerable power to extinguish easements in certain
circumstances, and s 108(3) gives the Recorder the power to make a determination of statutory abandonment,
whereby 20 years non use is prima facieevidence of such abandonment. Furthermore, the similarity of s 84C
of the Conveyancingand Law of Property Actl884to s 89(1) of the New South Wales Conveyancing Act
1919and the case of Treweeké&® effectively import notions of common law abandonment into the Torrens
system of land registration. Abandonment of registered easements will be discussed in more detail in Part 3.

7 See Appendix A.

% See Appendix A.

See the Conveyancing and Law of Property A&84Schedule 4 which sets out the provisions of the Conveyancing and Law of
Property Act1884 which do not apply to land held under the Land Titles Actl98Q Section 84 is not included in this list
therefore the section applies to Torrens title land.

190 Conveyancing and Law of PropertyctAl884 s 84J(7)(a); Land Titles Actl980's 110(4)-(12); Bradbrook, MacCallum and
Moore, above n 25, 755.

Conveyancing and Law of Property A&84s 21.

2 Trustees Ac1884ss 16, 47.

183 settled Land Act911s 4.

104 Bradbrook, MacCallum and Moore, above n 25, 769.
105

99

101

Ibid, 771; for further support on the judicial reluctance to find abandonment see also the Victorian case of Bookville v
OOLoughlef2008] VSCA 27; BC200800866 where abandonment was not found despite the fact the owner of the dominant
tenement had built a garage completely blocking the carriageway because the owner of the dominant tenement could have
constructed a door in the northern wall of the garage permitting access to the laneway thus an intention never again to use the
easement was not exhibited.

12
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A key question will be whether the intent to abandon by several registered proprietors over time should be
considered cumulatively.'”

2.8.2 Under s 110 of the Land Titles Act1980the Recorder may alter or terminate easements within a
subdivision, if the consent of all persons in the subdivision is gained.'”

2.8.3 Section 84 of the Conveyancingand Law of Property Act1884 gives the Recorder of Titles in
Tasmania the power to extinguish or vary an easement; the powers of the Recorder in Tasmania are much
broader than those in other states.'”® Under s 84F(1) of the Conveyancing iad Law ofProperty Actl884the
Recorder may extinguish or modify an easement without recourse to the Supreme Court.

2.8.4 Tasmania and Queensland have broader grounds for extinguishment and modification than Victoria,
New South Wales and Western Australia.'” Compensation may be awarded where an easement is
extinguished or modified in accordance with the legislation. Commonly however, no loss will arise from the
extinguishment or modification for which compensation would be payable.'"’ Tasmania is also unique in
having a provision that allows the owner of the dominant tenement to apply to the Recorder of Titles for the
title of all or part of the servient tenement.'"

106 See Conveyancing and Law of Property A&84s 84C.

107 Bradbrook, MacCallum and Moore, above n 25, 769.

198 Bradbrook and Neave, above n 77, 515.

1% Ibid, 507; this is because the Queensland and Tasmanian statutes are based on reforms that occurred in England in 1969 which

gave the Land’s tribunal greater scope to extinguish and modify easements, this wide power is reflected in the Conveyancing
and Law of Property Act884s 84 which gives the Recorder in Tasmania very wide powers. In Victoria, New South Wales and
Western Australia only the Supreme Court has the power to vary or modify easements existing on title. Interestingly though, as
Bradbrook and Neave point out at 507-508, there are hardly any Australian cases on statutory extinguishment or modification,
suggesting the power is used infrequently.

Corveyancing and Law of Property Ac384s 84C.

Conveyancing and Law of Property A&84s 84D — compensation may be payable to the servient owner.

110
111
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Part 3

Key Areas for Reform

3.1.1 A number of areas can be identified as causing current difficulties with easements. They are as
follows:

1) The construction of easements;

i) Implied statutory grants - Conveyancing and Law of Property A&84s 6;
iii) Abandonment of easements;

iv) Prescriptive easements;

V) Novel easements;

vi) Easements in gross; and

vii) Short form easements.

3.2 The const ruction of easements

3.2.1 The construction of an easement can become particularly problematic when neighbours are in
dispute over obstructions placed over or on a right of way — for example, the servient owner may well seek to
place a gate or fence across their land that inhibits the use by the dominant owner. It appears as though both
the servient and dominant tenements are entitled to erect fences or gates''? though the question then becomes
whether the interference substantially obstructs the easement. For example, an unlocked gate would
generally be permissible. Ultimately, the resolution of whether the interference is substantial will be context
specific.'” For example, in Saint v Jennét” it was alleged the dominant owners drove their cars at excessive
speeds over the right of way. Speed traps were then installed by the servient owner, but this resulted in long-
term damage to the right of way causing a substantial obstruction to its use by the dominant owner. Whilst
damages were awarded to the dominant owners, an injunction for the removal of the speed traps was not
granted. A speed trap was not of itself a substantial obstruction. It is also a question of fact whether the
dominant owner has a duty to close a gate erected by a servient owner.'"> Questions also arise as to the rights
of the dominant owner. For example, there is no firm principle as to whether the dominant owner is
permitted to use a right of way to unload goods or to stop and pick up passengers.''® The High Court decision
in Westfield Management v Petpial Trustee Compahy also highlights problems with the drafting and
construction of easements. In that case, the easement provided that the servient tenement could ‘go, pass and
repass’ at all times and for all purposes. The dominant owner sought to argue that this allowed them to use
the easement to get to an adjoining property that they owned. The High Court’s view was that the use of the
phrase ‘go, pass, and repass’ indicated that the purpose of the easement was simply to access the dominant
tenement. The easement was not designed to allow access by the dominant owner to another adjoining
property that they owned. If the easement had been intended to allow access to a more remote property, then
the words ‘and across’ would have been added to the easement. According to the High Court, it was also not
possible to use extrinsic material to assist in interpreting the meaning of the easement.

112 See Dunell v Phillips(1982) 2 BPR 9517 (servient owner); Gohl v Hendef1930] SASR 158 (dominant owner).
3 Gohl v Hendef1930] SASR 158.

14 [1973] Ch 275.

5 Gohl v Hendef1930] SASR 158 (duty imposed); Powell v Langdori1944) 45 SR (NSW) 136 (not imposed).

116 Britel Developments (Thatcham) Ltd v Nightfreight (Great Britain) [IL&98] 4 ALL ER 432; Butler v Muddle(1995) 6 BPR
13, 984.

"7 (2007) 81 ALJR 1887.
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3.2.2 Two recent examples highlight the type of problems that can occur with the construction of
easements. In Burke v Frasrs Lorne Pty Ltd* the right of way had been asphalt for many years. The
servient owner of the land decided to replace this asphalt with reinforced turf. This was done as a planning
parameter for the servient owner’s land required at least 50% of the land be reserved for deep soil
landscaping. By changing the right of way from asphalt to reinforced turf, this requirement would be met.
The use of reinforced turf would still allow the dominant owners’ access to their property — though the
surface would be inferior to asphalt. Fraser Lorne (the servient tenement and owner of the land on which the
right of way stood) submitted that as reinforced turf would still allow the dominant owners reasonable
access, the substitution of asphalt with reinforced turf was of no consequence. The New South Wales
Supreme Court refused to accept this. The dominant owner was entitled to construct a driveway. Provided
this was not excessive, it was not then possible for the servient owner to substitute an inferior, though still
reasonable access. Another contemporary illustration of the type of problems that can occur is the Victorian
Court of Appeal decision in Boglari v Steiner School and KindergartéhThe Steiner School enjoyed a right
of way over the land of the appellant. The appellant installed a gate across the right of way and on occasions,
this gate was locked. The Steiner School was successful in its claim to have the gate removed. The question
was one of reasonableness, with this to be determined by the context and factual parameters of the case. In
the circumstances of this case, it was reasonable that there be no gate at all across the property. Furthermore,
it was not an excessive use of the easement when used by delivery vehicles and the parents of 30 children.

3.2.3 Allied to this topic is the issue of whether an inexpensive dispute resolution mechanism should be
available for disputes of this nature. This was a point emphasised in the Victorian Court of Appeal decision
of Boglari v Steiner School and Kindergartéhln a decision where the order that was ultimately made was
the removal of the gate (or if this was not done, to pay the cost of removal amounting to $875), litigation was
generated which started before a Magistrate, was then taken to the Master of the Supreme Court, to a single
Judge and finally to the Court of Appeal. As was noted by the Victorian Court of Appeal,'' it was most
unfortunate that the matter could only be resolved by legal action and that, ‘this [was a dispute] which could
have been resolved by sensible discussion and agreement’. Legal costs associated with this litigation would
have far exceeded the quantum of the judgment that was awarded. Accordingly, it may be desirable to
include other options to resolve easement disputes between neighbours that do not involve formal legal
proceedings. By analogy, and possibly providing a model for inexpensive dispute resolution, mechanisms
have been put in place to resolve matters more easily between strata unit holders and the body corporate. For
example, in Tasmania, disputes relating to strata title are initially heard before the Recorder in accordance
with the Strata Titles Actl998 An appeal from the Recorder is to the Resource Management and Planning
Appeal Tribunal. The current process for matters before the Resource Management and Planning Appeals
Tribunal may also provide a model for the resolution of disputes involving easements. The process involves
a directions hearing, mediation and a hearing. There is then an appeal to a single judge. The Tribunal is
familiar with property matters, and has institutional experience in dealing with landowners and resolving
matters in an informal and flexible manner. Given the inevitable emotions attached to disputes of this nature,
and with many easement disputes not involving complex questions as to the construction of the law, a more
informal system would seem ideally placed to achieve more cost-effective outcomes.

Question

1. Should the law on access to an easement by the dominant owner be clarified? If so, how?
Should an inexpensive dispute resolution mechanism be formalised within the legislation?

8 12008] NSWSC 988.

[2008]
[2007] VSCA 58.
120 [2007] VSCA 58.
121 [2007] VSCA 58, [16]-[17].

119
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3.3 Implied statutory grants B Conveyancing and Law of
Property Act 1884 s 6

3.3.1 The Conveyancing and Law of Property At884 s 6 has changed, (contrary to intention) the
substantive law. It has been held that the section has the potential to change a licence given by a neighbour to
use their land into an easement attaching to the dominant and servient tenements. For example, in Wright v
McAdam? a licence given by a landowner to a tenant to use a garden shed for the storage of coal, was held,
on the renewal of the tenancy, to be an easement. As was commented by Tucker LJ:

The result is that the defendant, through his act of kindness in allowing this lady to use the coal
shed is probably now a wiser man... the decision in this case may tend to discourage landlords
from acts of kindness to their tenants. But there it is: that is the law.'*

A recent example is where the landowner’s permission to park became, on conveyance of the fee simple, an
easement to park.'” With the legislation not applying to Torrens land,'” its impact is becoming less
significant. However, with many judges having expressed disquiet at the operation of this section,'** the issue
is whether the creation of easements by this method should continue to be permitted.

Question

2. Should s 6 of the Conveyancingnd Law of Property Actl884be repealed?

3.4 Abandonment of easements

3.4.1 The Tasmanian Land Titles ActL980provides for statutory abandonment via s 108(3):'”

(3) Where it is proved to the satisfaction of the Recorder that any easement or profit * prendrehas
not been used or enjoyed for a period of at least 20 years, that proof is taken to be conclusive that
the easement or profit ~ prendrehas been abandoned.

By virtue of this section, and the Conveyancing and Law &froperty Actl884s 84C, the Recorder of Titles
in Tasmania has discretion'”® to remove an easement from the register where it has not been used for 20
years; 20 years non-use is prima facie evidence that the interest has become obsolete.'*’

Can common law abandonment take place?

3.4.2 Arguably, the key issue in terms of the conflict between Torrens legislation and the common law is
whether registered easements can be abandoned via common law principles even though they remain on the
register.’® There is a diversity of opinion as to whether common law abandonment should be able to
extinguish registered easements.

122119491 2 KB 744.
123 119491 2 KB 744, 755.
124" Hair v Gillman(2000) 80 P & CR 108.

125 Conveyancing and Lawf Property Actl884s 91 and schedule 4. There are two major systems of private land ownership in
Tasmania. The dominant system is known as the Torrens system, the other, general law or old system title.

126 For example, see Cross J in Ashco v Horticultuist Ltd[1966] 2 All ER 232, 239.

127 See's 138X(2) for the powers of the recorder to make a vesting order.

Section 84C(1) Conveyancing and Law of Property A&84

Section 84C(3) Conveyancing and Law of Property A&84

For a brief discussion of the common law principles of abandonment please see above at [2.5].

128
129
130
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3.4.3 In contrast to abandonment under the legislation, which is not in dispute, for abandonment at
common law to occur some other additional factors in excess of mere non-use for 20 years are required, such
as intention to abandon and never again to revive the right.'** As discussed above, the similarity of the
Tasmanian legislation to the New South Wales legislation in this area illustrates that the case of Treweekas
likely to be followed and that common law abandonment applies to registered easements in Tasmania.**?

Can the intention to abandon easements be satisfied cumulatively?

3.4.4 Having established that common law abandonment applies to Torrens title land in Tasmania, despite

the easement remaining on title, the question that must next be asked is whether the intention to abandon

over 20 years can be satisfied cumulatively by successive dominant owners? This question is yet to be

definitively answered by the courts. The New South Wales case of Ashoil Holdings Pty Ltd v Fassoulds
left open the question as to whether the intentions of successive owners could be accumulated under the

Torrens system and whether the current owner of the dominant tenement must exhibit an intention to

abandon. As discussed above, the intention needed for abandonment at common law is never to use the

easement again. If the current dominant owner has simply not used the easement for a period of, for example

two years, then arguably the evidence of intent to abandon is slight, even though the previous owners had

similarly never used the easement, and may well have formed the intent to abandon.

3.4.5 In Victoria, Riley v Penttil&*and Tadgell J in Wolfe v FreijaaisO Holdings Pty Ltéseem to suggest
that the intent of predecessors in title can be examined and accumulated.’® The matter has also been
considered in South Australia in Yip v Frolich!*” This case suggests that where the easement remains on title
it remains enforceable even though it may have been abandoned at common law. Furthermore, the running of
time for abandonment, where an easement remains on title, begins again each time the dominant tenement is
sold."*® Besanko J explained:

In my opinion, there is much to be said for the view that each time a transfer of the dominant land
takes place, there is, by virtue of such transfer, evidence of an intention by the proprietor of the
dominant land not to abandon the easement because the easement is registered on the title.™*°

3.4.6 South Australia has similar statutory provisions to those in Victoria, where the primacy of the
register is maintained above the common law rules of abandonment. Tasmania, however, has similar
legislation to that in New South Wales where, in certain circumstances, the common law arguably
undermines the register in terms of abandonment.'*° This alignment of Tasmania to New South Wales means
that theoretically, not only does common law abandonment apply to registered easements in Tasmania, but
that time can also be accumulated over successive owners. Thus, even if the present dominant owner does
not intend to abandon, if several successive owners have demonstrated an intention to abandon over a 20-
year period, then the easement has been abandoned even though it may remain on the register.

131 P Butt, ‘Conveyancing and Property’ (2005) 79 Australian Law Journad31-333, 332.

132 See [2.8.1] above; see also Appendix A for a copy of the Conveyancing and Law of Property A@84 s 84C and the NSW
Conveyancing Act 1919 89(1). Treweeke v 36 Wolseley Road Pty It@73) 47 ALJR 394 held that common law
abandonment applied to s 89(1).

133 Ashoil Holdings Pty Ltd v Fassouléz005) 12 BPR 23, 525.
134 Riley v Penttilg1974] VR 547.
135 Wolfe v FreijahsO Holdings Pty l(i$74) 30 LGRA 79, 107.

136 Bradbrook and Neave, above n 77, 495 — 496 referring to Proprietors Strata Plan No 9968 v Proprietors Strata Plan No 11173

[1979] 2 NSWLR 605, ‘where it was held that an easement is subject to abandonment where the land is under the Torrens
system even though the easement remains on the register and the present registered proprietor of the dominant tenement has not
contributed to the abandonment.’

37 Yip v Frolich(2003) 86 SASR 162.

138 Ibid, [80].

139 1bid, [57].

In terms of the similarity of s 84C to s 89(1) of the NSW Act which gives the Recorder substantial powers to extinguish an
easement.
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Questions

3. Does the law relating to abandonment, variation, or termination of easements need to be
clarified?

4. Should common law principles of abandonment apply to Torrens easements, or would it be

simpler to codify, in the legislation, what the requirements for abandonment are?

5. Should non-use by successive owners be considered in determining whether there has been
abandonment of the easement?

3.5 Prescriptive easements

3.5.1 General notions in regards to common law prescription have been discussed above.'*! In brief, a
prescriptive easement is gained through a period of use'*? where it is assumed that such use has been with the
knowledge, and therefore implied consent, of the owner of the servient tenement. Upon such period of use
being established by the dominant tenement it is presumed that the servient tenement made a grant to the
dominant tenement and that the grant has been lost (the common law doctrine of lost modern grant).
Therefore, the theoretical underpinning of prescription is that an implied grant has occurred. The question
that must be asked is what role common law prescriptive easements should play in a registered land
system?**® That is, Torrens title land is based on the primacy of the register, whereas prescription, akin to
abandonment, is founded upon notions of possession.'** Whilst possession and registration may appear to be
theoretically inconsistent with each other, there is no doubt that possessory easements give effect to the state
of affairs that has existed, and which presently exists in respect of property. Also, given the historical origins
and past importance of possessory interests, to deny them completely may result in a considerable injustice
to individual parties.

Unique Tasmanian provision on @scriptive easements

3.5.2 1In 2001, Tasmania became the first, and only State yet,'* to legislatively proscribe the common law
doctrine of lost modern grant and substantially re-enact certain elements of the common law notion of
prescription in statutory form.'® The system of easements by possession under s 1381 of the Land Titles Act
1980has been succinctly summarised by Burns:

M4 See [2.4.6]-[2.4.8] above. For a concise summary of the law relating to prescriptive easements see Halsbury’s, above n 17, [355-

12200]-[355-12220] or Burns, above n 54, 7-9.
Under the common law this is a 20 year period while under statute in Tasmania it is 15 years generally or 30 years if under a
disability: see Land Titles AcL.980s 138J.

As an interesting aside, the English Law Reform Committee has been suggesting abolition or at least extensive modification of
prescriptive easements since 1966. See Law Reform Commission of Victoria, Easements and Covenarneport No 41 (1992)
7.

F R Burns, ‘Prescriptive Easements in England and Legal Climate Change’ (2007) March/April Coveyancer and Property
Lawyer133, 138-139.

F R Burns, ‘The Future of Prescriptive Easements in Australian and England’ (2007) 31(3) Melbourne University Law Review
3,16-17.

Land Titles Actl980ss 1381-138L. For example, s 138] ‘a person who has used or enjoyed rights which may amount to an
easement at common law...” for the periods specified under the legislation may apply to the Recorder under this division and s
138L(b) the easement must not have been enjoyed by force or secrecy. See ibid, 17 — Burns argues that ‘the reference to
“common law” in s 138) must mean the doctrine of lost modern grant.” The author of the present report suggests that s 138J read
in light of s 138I(2) which abolishes the doctrine of lost modern grant cannot co-exist if the interpretation by Burns is strictly
applied. As such, the author suggests that only certain elements of the common law notion of easements by prescription have
been maintained such as that they must not be gained by force or secrecy and the doctrine of lost modern grant as a whole no

142

143

144

145

146
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In order to be successful, applicants must provide evidence to the Recorder which is peculiarly
consistent with the evidence necessary under the doctrine of lost modern grant. Briefly stated, the
applicants must show that:

* They enjoyed the land as of right;

* The easement was not enjoyed by force, in secret, or by agreement;

¢  There was no unity of seisin between the dominant and servient tenements;

*  The servient tenement owner knew or ought to have known of the enjoyment;

*  The easement is not of a temporary nature; and

*  They own the dominant tenement in fee simple.**’

3.5.3 Importantly, however, under the statute the Recorder has discretion to refuse the dominant tenements
application'”® and the servient tenement must be given notice by the claimant before the application is
made."’ However, the abolition of common law easements of prescription under this legislation may not
completely remove the matter from further consideration. In Cook v Collection Corporation of Australia Pty
Ltd"*® Master Holt (as he then was) was required to consider whether an easement that may have been
acquired by long use could still be asserted some years after the repeal of the Presciption Act 1934 or the
abolition of the doctrine of lost modern grant. As far as a claim under the doctrine of lost modern grant, the
answer was yes."”' A right in existence prior to the abolition in 2001 of common law methods of acquisition
remained despite there being no court order to support that entitlement. Given the uncertainty engendered by
this position, consideration may well be given to abolishing outright any right to claim retrospectively a
prescriptive easement other than in accordance with the present legislation, or to give dominant owners a set
period (e.g. two years) by which they could apply for a declaration of a right of existence.

State based differences on prescriptive easements

3.5.4 The confusion in terms of the application of common law prescription to Torrens title land in the rest
of Australia arises due to state based differences'” in the application of prescription. This confusion has
intensified with the recent NSW Court of Appeal decision in Williams'>® Burns suggests that this case,
combined with the direct abolition of certain prescriptive rights over time,'** demonstrates that prescriptive
easements ‘...have become less tolerated...”' As she explains, prescription developed in English law at a
time when possession was the key factor in determining ownership and title was relative and defeasible.'*

longer exists as a conclusive stand alone doctrine. In sum, the principles of common law prescription have been adhered to but
not the doctrineof lost modern grant.

47" Burns, above n 145, 27 referring to the Land Titles AciLl980s 138L(1).

8 Land TitlesAct 1980 s 138L(3)(a); see Burns, above n 54, 15 ¢...Tasmanian legislation has abolished the doctrine of lost
modern grant and re-enacted and adapted it subject to strict bureaucratic approval and oversight.’

49 Land Titles AcfL980s 138K.
150" [2007] TASSC 93.

131 See the comments of his Honour at [2007] TASSC 93, [14]-[15]: ‘The plaintiff’s writ was not filed until 2 March 2007, almost
six years after the repeal of the Prescription ActThe effect of this may be fatal to the success of the plaintiffs’ Presaiption Act
claim as all of the events necessary to create the right had not occurred prior to the repeal. In particular, proceedings had not
been commenced prior to the repeal. But this does not mean that the Court lacks jurisdiction to hear the claim. The difficulty
does not exist so far as the claim for an easement under the doctrine of lost modern grant is concerned. Under that doctrine, as
distinct from a claim under the Prescription Act,the relevant period does not need to be a period ending with the

commencement of an action.’

152 Burns, above n 145, 33-34. NSW and Tasmania are the only states to have undertaken substantial reform of prescriptive

easements.

133 Williams v State Transit Authority of New SoWales and Org2004] 60 NSWLR 286.
134 See above, e.g. light and air; however note the uncertainty in relation to Tasmania since the 2001 enactment of s 138 — it is now
unclear, with the abolition of the common law doctrine of lost modern grant in Tasmania, whether it is now possible under the
statute to acquire prescriptive rights to light and air. See Burns, above n 54, 18.

55 Ibid, 1.

136 Ibid, 6.
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This theoretical basis of possession is prima facie at odds with the tenets of the Torrens system, in particular
the conclusiveness of the register.

3.5.5 The clearest state based comparison can be given by comparing the two extremes of the application
of common law prescription as illustrated by the position in New South Wales and South Australia.

The position in New South Wales on prescriptive easements

3.5.6 Uncertainty as to the application of prescriptive easements to the New South Wales Torrens system
has existed for as long as the Torrens system has operated in that State."”’ In Delohery v Permanent Trustee
Co of NSW* Simpson CJ held that the doctrine of lost modern grant should not be adopted in NSW.' On
appeal to the High Court,'® Simpson CJ was overruled. The result was that prescription became applicable to
Torrens title land throughout Australia.'®' Following this High Court decision, certain prescriptive rights
were statutorily limited or excluded by state legislatures to ensure development could continue uninhibited.'®

3.5.7 In terms of New South Wales, it is suggested that the Torrens statute in that State excludes the
operation of common law prescriptive easements over Torrens title land. Section 42(1)(al) of the Real
Property Actl900(NSW) provides:

(1) Notwithstanding the existence in any other person of any estate or interest which but for this
Act might be held to be paramount or to have priority, the registered proprietor for the time being
of any estate or interest in land recorded in a folio of the Register shall, except in case of fraud,
hold the same, subject to such other estates and interests and such entries, if any, as are recorded in
that folio, but absolutely free from all other estates and interests that are not so recorded except:

(al) in the case of the omission or misdescription of an easement subsisting immediately
before the land was brought under the provisions of this Act or validly created at or after that
time under this or any other Act or a Commonwealth Act...

3.5.8 Section 46 of the same legislation goes on to consider what is meant by validly created. Edgeworth
explains that ‘a prescriptive easement created while the land has at all relevant times been held under the
Torrens system does not come within the second part of s 42(1)(al)’ as it is not validly created.*®® To be
validly created, an instrument would have to be lodged for registration and registered and then somehow
omitted or misdescribed by the Registrar.’® Thus prescriptive easements arising after the land has been
registered do not come within this section unless validly created.*®

3.5.9 In the New South Wales case of Williams'®® Mason P (with whom Sheller and Tobias JJA
concurred) rejected the application of the doctrine of the lost modern grant to the Torrens system.'®” Mason P
asserted that applying the doctrine of lost modern grant to a title by registration system would be to ‘pile
fiction upon fiction’ because title under the Torrens system arises only by registration, meaning the easement

"7 Ibid, 11-13.

158 (1904) 4 SR (NSW) 1.
159 See Burns, above n 54, 13 — this decision was based on the desire for NSW to be developed without encumbrance.
160 (1904) 1 CLR 283.

161 Burns, above n 54, 13.

192" Ibid, 15 — for example prescriptive easements of light were extinguished.
Edgeworth, aboven 52, 9.
1% Tbid, 10.

165 This was established by Powell J in Kosits v Devitt(1979) 1 BPR 9231 and Dewhirst v Edwardg1983) 1 NSWLR 34; sce
Edgeworth, above n 52, 10.

P Butt, Land Law,(5" ed, 2006). Butt also considers the ramifications of Williams from 780.
Edgeworth, above n 52, 13 — there were four primary reasons for this judgement which are discussed in this article.

163

166
167
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would have to be validly registered and then somehow lost.'® Williams has arguably cemented the
importance of the underlying principles of the Torrens system in NSW.'®

South Australia, Western Australia, and Victoria on prescriptive easements

3.5.10 The South Australian case law was distinguished in Williams due to different legislative wording.'”
That is, the South Australian legislation does not expressly refer to the ‘validly created’ criterion and gives
wide powers to the registrar to register interests.'”' Thus, common law prescription continues to apply'” to
land held under the Torrens system in South Australia.'”” South Australian courts are also willing to find a
prescriptive easement based on an in personamnclaim.'” Western Australia and Victoria, courtesy of their
wide exceptions to indefeasibility of title, also allow common law prescriptive easements over Torrens title
land.'”

3.5.11 In effect, Williams determined that the Torrens legislation in New South Wales was not subject to
common law notions of prescription. The Torrens legislation was found to exist outside the doctrine of lost
modern grant and impose different requirements for the creation of easements. In addition to this it has been
accepted through the indefeasibility exceptions in all states that certain unregistered interests can override
registered interests, and in both Victoria and Western Australia prescriptive easements remain as a specific
exception to indefeasibility.'”

3.5.12 In general, the width of the Tasmanian Torrens legislation specifically in regard to s 40(3)(e), and
the extensive powers of the Recorder in Tasmania, suggest, on the one hand, a broad reading of the
legislation and corresponding recognition of common law easements of prescription. On the other hand,
contrary to this recognition that interests can arise outside the register and be recognised by the Recorder is s
1381. Section 1381 was introduced with a desire that the Land Titles Actl980 should govern prescriptive
easements, not the common law.'”” The substantial use of common law language in s 138L, however,
suggests that the desire to leave common law notions behind entirely is not as self-evident as first thought.
Thus, despite Tasmania having a predominantly registered (or Torrens) land system the legislature does
appear to have left room for this system to be assisted by common law notions not amounting to the doctrine
of lost modern grant.'”

168 Williams v State Transit Authority of New South Waled Org2004] 60 NSWLR 28, [129].
169 Edgeworth, aboven 52, 15.
Edgeworth, aboven 52, 14.

Real Property Act 1886A) s 88: “Whenever any right-of-way or other easement appurtenant to land under the provisions of
this Act over land also under its provisions shall hereafter be granted or created, the Registrar-General shall make such entry on
the original and duplicate certificates for the dominant and servient lands as he thinks fit.’

172 As clucidated in Delohery v Permanent Trustee Co of NG@04) 4 SR (NSW) 1.
173 As does the Prescription Act 1832see Burns, above n 145, 15 — the position is the same in Western Australia.
174 Burns, above n 145, 25.

175 Ibid, 24 referring to the Transfer of Land Act 1958/ic) s 42(2)(d) that ‘land will be subject to any easements however acquired
subsisting over or upon or affecting land even though they are not specifically notified on the register’ and the Transfer of Land
Act 1893(WA) s 68.

176 Burns, above n 141, 36; Transfer of Land Act 195@/ic) s 42(2)(d) and the Transfer of Landict 1893WA) s 68(3)(c).

177 Section 138I(1); The Department of Primary Industries and Water, ‘Office Circular No 4/2001 Land Titles Amendment (Law
Reform Act) 2000 12 April 2001 <http://www.dpiw.tas.gov.au/inter.nsf/WebPages/JGAY-53D7WA?open> (1 April 2007).

178 Burns, above n 145, 27.
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Questions

6.  Should prescriptive easements be permitted in a Torrens land system?

7. Have the legislative requirements in Tasmania overly restricted the capacity to claim an
easement based on possession? Under the legislation the servient land owner can object to the
application. The Recorder may refuse to consider the application, unless the Recorder is
convinced that the applicant would suffer serious hardship if the application is not granted.
The legislation does not define ‘serious hardship’. Should there be a legislative direction as to
what this means? Should decisions of the Recorder on the meaning of ‘serious hardship’ be
publicly available?

8.  Should dominant owners of easements in existence because of long user be given a limited
time in which to claim those rights?

3.6 Novel easements

3.6.1 If novel easements were to be permitted it could drastically increase the number of easements
available and create further exceptions to indefeasibility of title. If novel easements are not permitted future
development and arguably sustainable use of natural resources could be detrimentally affected. This Issues
Paper will focus on whether such things as a right to a view, solar and wind access easements should be
created.

Is the list of possible novel easements closed?

3.6.2 The New South Wales Land Titles Office is of the opinion that the list of easements is not closed.*”
The Victorian Law Reform Commission agrees, arguing that:

Existing and likely future technological developments must be taken into account in framing
modern laws in relation to easements and covenants so that these developments can be used to the
best advantage of the whole community.*®°

It has been generally stated'® however, that while the list of positive easements remains open, the list of
negative easements is closed.*® That is, new easements that restrict ‘the use to which the servient tenement
may be put’*®® can no longer be created. From a preliminary point of view this distinction is troublesome for
novel easements such as solar and wind access and a right to a view. All of these rights may restrict the
servient tenement building on their land so that the dominant tenement has an access channel for wind, sun,
or views. In terms of wind and solar access however, these rights could also be turned into positive
easements. For example, solar panels could be constructed on the servient tenement and a pipe or cable run

17 New South Wales Land Titles Office, Review of Easements Discussion Pa@g0) 3. This assertion is supported by reference

to Dyce v Lady James Hay852) 1 Macq. 305, 312, 313 (as cited in New South Wales Land Titles Office Discussion Paper)
where it was held that ‘the category of servitudes and easements must alter and expand with the changes that take place in the

circumstances of mankind.’

180 aw Reform Commission of Victoria, above n 143, 2.

181 This proposition is not agreed with by all commentators in Australia: see Bradbrook and Neave, above n 77, 32 where five

reasons are advanced for opening the list of negative easements in Australia amongst which is the fact that no Australian case to
date has directly proscribed the continued creation of negative easements.

Law Reform Commission of Victoria, above n 143, 5; The Law Commission, above n 2, [15.18], [15.33], in Hunter v Canary
Wharf[1997] AC 655 the right to an easement pertaining to television reception was refused — it had been blocked by the
development of a large building, arguably similar arguments could be used in terms of solar and wind access that has been
blocked or diminished by development to deny their recognition.

183 Butt and Nygh, aboven 11, 292.

182
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underneath the land to the dominant tenement. The problem with this however, is that at some point a
negative easement is involved, that is the solar panel on the servient tenement becomes useless if the
adjacent owner develops their land and blocks the sun’s rays. Thus, whether or not solar and wind access
easements and a right to a view can be created largely depends on this distinction between positive and
negative easements and whether negative easements are closed. Examples of novel easements that have been
recognised include:

*  An easement to create noise;'%

*  An easement in a windbreak created by timber;*®

*  Aright to bring goods into a shop through the main door of another shop;*®
*  Aright to use to a neighbour’s kitchen;*®’

e An easement to use a toilet on the servient tenement;'® and

* A right to pollute water of the adjoining land.'®

3.6.3 Examples of alleged easements which the courts have not accepted include:

e The right to hit cricket balls onto neighbouring properties;'*’
e The easement for protection from the weather;''

*  The right to a flow of air,'”*or

e An easement to overhang branches of a tree.'”

The hurdles that must be overcome for the acceptance of novel easements

3.6.4 The principal argument against solar, wind and right to a view easements relates to how the
acceptance of these would restrict the development of the servient tenement,'** and the intangible, amorphous
nature of the right sought to be obtained. The strength of this argument, however, has not stopped the Law
Reform Commission of Victoria recommending that solar access easements be created:**®

... the potential gains in facilitating the development of solar energy collection given the current
concern in relation to fossil fuel use, both as to stocks and effects, more than justify facilitating the
means by which solar energy easements may be acquired. It is thought that any difficulties that
might arise in relation to property development raise issues that relate to the removal of these
easements rather than their creation.®

Principally, the same argument could be made in terms of wind access — that is to generate alternative power

sources.'®’

134 Re State Electricity Commission of Victoria and JoshuaOs Cofi946] VLR 121.
135 Ford v Heathwood1949] QWN No. 11.

136 Wilcox v Richardso1997) 43 NSWLR 4.

37 Haywood v Mallaliey(1883) 25 Ch D 357.

138 Hedley v Robertgl977] VR 282; Miller v Emcer Products Ltfi1956] Ch 304.

189 Kirkcaldie v Wellington City Corpaition [1933] NZLR 1101.

190 Miller v Jackson1977] QB 966.

' Phipps v Pear$1965] 1 QB 76; cf Ford v Heathwood1949] QWN No 11.

12 Harris v DePinna(1885) 33 Ch D 238.

193 Lemon v Webp1895] AC 1.

9% The Law Reform Commission Victoria, above n 143, 27.

195 Ibid. This view is in line with Commonwealth v Registrar of Titl€€ic) (1918) 24 CLR 348: see Bradbrook, MacCallum and
Moore, above n 25, 750. However, the law in this area is yet to be settled: see Clos Farming Estates v East¢2002] NSWCA
389 and Bradbrook, MacCallum and Moore, above n 25, 750.

The Law Reform Commission of Victoria, above n 143, 27-28.

197 Bradbrook, MacCallum and Moore, above n 25, 750-751.

196
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3.6.5 In addition to the distinction between negative and positive easements, the right claimed must not be
too vague or indefinite in nature.'”® Bartier uses this criterion to reject the notion that a right to a view can be
created;'” comparing such a right to an easement for protection from the weather.*”® While it is submitted
that a right to a view may be more nebulous than a right to solar or wind access™' (because such access can
be determined by their methods of collection, i.e. solar panels and wind turbines) this is not necessarily the
case. A right to a view could be expressed in terms of an area of land the servient tenement is prohibited
from building upon, and in practice is often protected by way of restrictive covenants limiting the height of
buildings. A right to a view could perform a useful social purpose in an age of sprawling concrete jungles.**
However, it is suggested that there are substantial hurdles placed on the recognition of a right to a view as a
new category of easement. Courts have shown hesitation in recognising novel easements. A right to a view
has arguably less importance in terms of societal value combined with the fact that it has a propensity to be
vague. This is in contrast to solar and wind access easements. In addition to this, Phipps v Peargxpressly
states that there is no such easement known to law as a right to a view:

Suppose you have a fine view from your house. You have enjoyed the view for many years. It
adds greatly to the value of your house. But if your neighbour chooses to despoil it, by building up
and blocking it, you have no redress. There is no such right known to the law as a right to a
prospect or view.?%?

Questions
0. Should novel easements be allowed to be created?
10.  With community concern about non-renewable energy sources, should specific legislation

be enacted to encourage the use of solar and wind access easements?

11. Should a right to a view be able to be protected by an easement?

3.7 Should easements in gross be perm itted ?

3.7.1 An easement in gross is an easement without a dominant tenement. The benefit of an easement in
gross goes to the easement holder personally rather than to the holders land.?®* As per the common law
characteristics of an easement, an easement in gross cannot exist at common law as there must be both a
dominant and servient tenement.?*® The requirement for a dominant tenement is said to go to the ‘heart of the
nature of an easement’, as easements are a property right and as such must be linked back to property.?°®

G Bartier, ‘Easements and Covenants’ (Paper presented at the NSW Young Lawyers Association: A Fresh Perspective, New
South Wales, 20 May 2003) 5.

% Ibid, 5.
2000 1q contrast, see the argument in Bradbrook and Neave, above n 77, 36 where the authors argue the right to protection from the
weather may not be too vague. The authors compare such an easement to an easement for support.

Wind access, however, may also be too vague: see ibid, 34 where the authors discuss the case of Harris v DePinna(1886) 33 Ch
D 238 which declined an easement for a right to an undefined flow of air.

The arguments in Riley v Penttilg{1974] VR 547 are informative in this regard.

203 phipps v Pear§1964] 2 All ER 35, 37.

204 A D Hegi, ‘The Easement in Gross Revisited: Transferability and divisibility since 1945 (1986) 39 Vanderbilt Law Review09,
110.

Part of the four characteristics of an easement under Re Ellenborough Parki955] 3 All ER 667.

The Law Commission, above n 2, [3.3].

201
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The law relating to easements in gross in Tasmania

3.7.2 The Conveyancing and Law &froperty Act1884via s 34G*” allows for easements in gross in the
form of car parking easements. Arguably however, the reach of this section is limited by the conditions that
can be placed on such an easement via s 34H, which can make the use of the easement and the obligations
for its up-keep clear, thus eliminating some of the vagueness generally associated with easements in gross.

3.7.3 The more general position in Tasmania is represented by s 90A of the Conveyancingand Law of
Property Act1884 Under s 90A an easement in gross can be granted under the terms of the legislation to a
Crown, public or local authority with this section applying to Torrens title land.** That an easement in gross
in Tasmania is limited to specified bodies is strengthened by specific pieces of legislation for different bodies
such as the Gas Ac2000s 84A(3), the Electricity Supply Industry Ad995s 51(3)(b), and by s 138N of the
Land Titles Actl980:*”

138N. No easement in gross

Nothing in this Part is taken to confer a right to acquire an easement in a case where there is no
land capable of benefiting from the easement.

This clear legislative intent to limit strictly the application of easements in gross in Tasmania is supported by
the dearth of academic or judicial enquiry into whether easements in gross should be permitted.

Is the rule prohibiting the general application of easements in gross s@und

3.7.4 When an analysis behind the reasoning for easements in gross is undertaken there are grounds for
criticising the rule against easements in gross.?'® Morgan argues that easements in gross are commercially,?**
socially, and environmentally®*? useful.?*®* Furthermore, there is no present judicial authority in Australia
examining the rule against easements in gross and it is suggested that the original formulation of the rule is
based on weak authority that has simply been accepted over time rather than analysed.?**

3.7.5 In particular, it has been suggested that the first characteristic of an easement, that there must be a
dominant and a servient tenement, as accepted in Re Ellenboroughwas itself based on a series of weak cases
that did not consider the benefits and burdens of easements in gross.”*In addition to this, easements in gross
are widely accepted in the United States?® and have been increasingly used for conservation®*’ as well as the
supply of energy or essential services.?*®

3.7.6  McClean suggests that the argument in support of easements in gross is relatively simple: ‘if to give
effect to what is a socially desirable use of property it is necessary to have easements in gross why should

27 This section applies to land held under the Land Titles Act1980 because it is not excluded under schedule 4 of the

Conveyancing and Law of Properygt1884

This section applies to Torrens title land under the Land Titles Actl98Q as its operation is not excluded via schedule 4 of the
Conveyancing and Law of Property A&84

Theses section are prospective only unlike in Victoria and NSW which are retrospective: see Bradbrook and Neave, above n 77,
10.

210 The Law Commission, above n 2, [3.4]; A J McClean, ‘The Nature of an Easement’ (1966) 5 Western Law Revie$2, 38.
211

208

209

An example of an easement in gross being commercially useful may be a car-parking easement: see G Morgan, ‘Easements in
Gross Revisited” (1999) 28 Anglo-American Law Revie@20, 223-224.

Morgan, ibid, 224 suggests a car parking easement in gross may also be environmentally useful for things such as park and ride
schemes.

23 1bid, 221.

214 Bradbrook and Neave, above n 77, 9.
215 McClean, above n 210, 37-38.

218 Thid, 39.

217 Morgan, above n 211, 223, 226.

218 Tbid, 228-229.

212
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such easements not exist?’?*® He proffers the example of a truck driver with a long route who wants to
acquire a series of easements along the route at which he can park his truck.?*® Arguably, permitting such
easements in gross would allow the servient tenement to make the best commercial use of her or his land
while allowing the truck driver to have a safer and more comfortable route. Viewed simply, this scenario in
particular does beg the question — if both parties are benefiting, why are easements in gross not recognised?
In the United States, the acceptance of easements in gross is so full that such easements are as freely
alienable and inheritable as any other easement.?”* Typical examples include easements in gross for ‘sewer
lines, railroad corridors, oil and gas pipelines, water lines and rights of way’.””> More recently the focus has
been on state based legislation’”® used to establish what are known as conservation easements,”* with
examples such as:

*  Prohibiting the accumulation of trash and unsightly materials;

*  Prohibiting acts detrimental to water, soil, fish or wildlife conservation;
*  Restricting the removal or destruction of trees; and

*  Prohibiting outdoor advertising.

These conservation easements, which are essentially a negative restriction on the land prohibiting the
landowner from acting in a way that would harm the environmental, ecological, open or scenic nature of the
land essentially move some ownership rights from the servient owner to another party — typically a non-
profit or charitable organisation. These organisations then hold and enforce the easements for the public’s
benefit.”® The appeal of a private based system, in addition to allowing easements in gross to be acquired
by the Crown and other public authorities, is that it allows the community and private individuals the
opportunity to autonomously control their own private property, reduces the cost of reliance on a centralised
government intervention, and may help individuals meet personal goals. By analogy, legislation presently
allows some fact specific interests to be associated with land ownership These include private timber
reserves (see Forest Practices Actl985 and bush covenants (see Nature Conservation AcR002.
Accordingly, a more general provision allowing the community to mould easements in gross to meet
contemporary needs may seem desirable.

Questions
12. Should easements in gross be permitted?

13.  What benefits would flow from accepting easements in gross? Would they be particularly
useful in conservation and heritage applications?

219 McClean, above n 210, 40.
20 Ihid.

21 1bid, 41.

222 G Korngold, ‘Privately held Conservation Servitudes: A Policy Analysis in the Context of in Gross Real Covenants and

Easements’ (1984) 63 Texas Law Review33, 477.

An example is the Californian legislation which provides that ‘the legislature further finds and declares it be the public policy
and in the public interest of this state to encourage the voluntary conveyance of conservation easements to qualified nonprofit
organisations’. California Civil Code § 815, cited in N A McLaughlin, ‘Condemning Conservation Easements: Protecting the
Public Interest and Investment in Conservation’ (2008) 41 University of California Davis Law Reviel®97, fn14.

See generally, G Korngold, above n 222; A M Merenlender, L Huntsinger, G Guthey and S K Fairfax, ‘Land Trusts and
Conservation Easements: Who is Conserving What for Whom’ (2004) 18(1) Conservation Biologgs.

225 McLaughlin, above n 223, 1899.

223

224
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3.8 Does the current wording for short form easements in
schedule 8 of the Conveyancing and Law of Property Act 1884
meet mode rn needs?

3.8.1 A statutory short form easement is used to convey the meaning of certain words used in a
conveyance; it is designed to simplify such dealings, to save time, and promote the consistent use of common
terms.??® The use of short form terms is voluntary and their meaning can be expanded by the particular grant
in question.??’ That short form easements continue to play an important role in Tasmania, and with many
Australian jurisdictions adopting this method, the English Law Commission commented that:

The facility of short form easements has proved to be extremely popular in those [Australian]
States where they are available, short form easements comprising over 90 per cent of new
easements created in South Australia and Tasmania, and 99 per cent in the Northern Territory.?

In consequence of this assessment, the English Land Registry has provisionally recommended adopting a
similar format of short form easements.?*

3.8.2 The next question that must be asked is whether the Tasmanian list of short form easements
contained in schedule 8 are in line with the list of short form easements in other states. The following table
highlights the short form easements available Australia wide.

Western South Northern New South Tasmania
Australia **° Australia > Territory ** Wales?™
Drainage X X X X X
Sewerage X X X X
Water X X X X
Supply
Electricity X X X X
Supply
Right of X X X
Footway
Right of
Carriagewa X X
y
For Services X X
Gas Supply X X

226 The Law Commission, above n 2, [4.29].

Schedule 8 applies to Torrens title land under the Land Titles Actl980as it is not precluded by the Conveyancing and Law of
Property Actl884schedule 4.

The Law Commission, above n 2, [4.28] referring to correspondence with relevant land services divisions of state governments.
22 Tbid, [4.34].

20 Transfer of Land Act 18938VA) schedule 9A.

21 Real property Act 188G A) schedule 6. Note also that schedule 5 gives a definition of right of way.

22 Law of Property ACT 200(NT) schedule 3.

23 Conveyancing Act 191 SW) schedule 8. See also s 88A.

227
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State based comparisarf short formeasements

3.8.3 As can be seen from the above table, there is quite a lot of variation between the states. Western
Australia and South Australia are the most similar to each other, while Tasmania seems to have focused on
parking and rights of way. While there has yet to be any call for expansion of schedule 8 of the
Conveyancing and Lawna Property Actl884 it is suggested that Tasmania could add some short form
definitions other states have incorporated. In general, the New South Wales provisions are the most
comprehensive® and well organised; the provisions emphasise that the work is to be carried out quickly and
with minimum disturbance to the servient tenement. The current wording of short form easements also
reflects the drafting style of a time past — if agreement existed for an extension of the number of short form
easements, it would also seem appropriate to modernise the language. For example, current problems result
from the right of carriageway not also including a right to services.

Questions
14. Should the short form easement schedule be extended?

15.  What should be included in any extension of the short form schedule? Should the language
be modernised?

24 Bartier, above n 198, 10. Many of the easements in the above table were only added to the NSW provisions in 1995 these

include: easement for repairs, easement for batter, easement for electricity purposes, easement for overhang, easement for
services, easement for water supply, easement to permit encroaching structure to remain, and right of access. This substantial list
of additions highlights the ability of legislatures to react to modern needs and should be followed, where needed, in Tasmania.
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Legislation

Land Titles Act 198®
40. Estate of registered proprietor indefeasible
(3) The title of a registered proprietor of land is not indefeasible —
(e) so far as regards —

(1) an easement arising by implication or under a statute which would have given
rise to a legal interest if the servient land had not been registered land; and

(1a) an easement created by deed before the servient tenement became subject to
this Act or the repealed Act; and

(i) an equitable easement, except as against a bona fidepurchaser for value
without notice of the easement who has lodged a transfer for registration;

Division 9- Easements and profits ~ prendre
105. Creation of easements
(1) An easement may be granted in or over registered land for the benefit of any other land —

(a) by the registered proprietor of a freehold estate in the land, by memorandum of
transfer in the form approved under section 58; and

(b) by the lessee, by memorandum of lease in the form approved under section 64 —
and registered under this Act.
(2) A proprietor transferring or leasing registered land may in the transfer or lease —
(a) grant an easement in or over other registered land of which he is registered
proprietor or lessee, for the benefit of the land transferred or the estate of the lessee
under the lease; and

(b) reserve an easement for the benefit of other land retained by him.

(3) The Recorder, when registering a memorandum of transfer or lease which grants or
reserves an easement, shall record the grant or reservation upon —
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4)

)

(6)

(7)

(a) the folio of the Register, or the registered lease, evidencing title to the land
burdened by the easement; and

(b) where the land benefited by the easement is registered land, the folio of the
Register or the registered lease which evidences title to the land benefited.

In a memorandum of mortgage or memorandum of encumbrance there may be expressed
to be included as appurtenant to the land mortgaged or encumbered an easement over
other registered land of which the mortgagor or encumbrancer is registered proprietor or
lessee and in such a case the folio of the Register or registered lease of that other land
shall be specified in the memorandum of mortgage or memorandum of encumbrance.

When an easement is expressed to be included in a dealing pursuant to subsection (4),
the Recorder shall when registering the memorandum of mortgage or memorandum of
encumbrance record particulars of the easement upon the folio of the Register or
registered lease evidencing title to the land over which the easement is expressed to be
included.

When the memorandum of mortgage or memorandum of encumbrance in which an
easement is included pursuant to subsection (4) is registered, that easement shall be
deemed to be an easement appurtenant to the land mortgaged or encumbered for the
purpose of enjoyment, leasing, or transfer by the mortgagee or encumbrancee, or of
foreclosure, and so that upon foreclosure in favour of, or lease or transfer by, the
mortgagee or encumbrancee, that easement shall, unless expressly excluded, be created
by the order for foreclosure or by the registration of the lease or transfer.

On application in writing for that purpose, the Recorder may record in the Register any
easement over or appurtenant to registered land which the Recorder is satisfied has been
recognized by an order of the Supreme Court.

106. The Register as evidence of easements

(1)

)

3)

Subject to subsection (2), a statement in a folio of the Register to the effect that the land
comprised in the folio has the benefit of an easement shall be conclusive evidence that
the land has that benefit.

Subsection (1) shall not be construed so as to give effect as an easement to a right which
is not recognized as an easement at common law.

An easement shall not be implied from anything appearing on a plan deposited with the
Recorder after the proclaimed date.

107.Profits ~ prendre

(1)

A profit a prendre may be granted by an instrument in an approved form, which shall
indicate clearly the nature of the profit a prendre, the period for which it is to be enjoyed,
and whether it is to be enjoyed —

(a) 1in gross or as appurtenant to other land; and
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(b) by the grantee exclusively or by him in common with the grantor.
(2) The Recorder shall register the instrument referred to in subsection (1) —

(a) by recording it on the folio of the Register or the registered lease which it burdens;
and

(b) where it 1s appurtenant to registered land, by recording it on the folio of the
Register or registered lease evidencing title to that land.

108. Release and extinguishment of easements grdfits ~ prendre

(1) Subject to subsection (4), an easement or profit a prendre which is recorded in the
Register may be released wholly or partly by an instrument in an approved form and
registered under this Act.

(2) Subject to subsection (4), the Recorder, upon the application of a person having an estate
or interest in land affected by an easement or profit a prendre, or of his own motion, may
cancel the registration of the easement or profit a prendre, where it appears to his
satisfaction that —

(a) the period of time for which it was intended to subsist has expired;
(b) the event upon which it was intended to determine has occurred; or
(c) it has been abandoned.

(3) Where it is proved to the satisfaction of the Recorder that any easement or profit a
prendre has not been used or enjoyed for a period of at least 20 years, that proof is taken
to be conclusive that the easement or profit a prendre has been abandoned.

(4) This section has effect notwithstanding sections 28(14), 40(3)(e)(ia) and 151(1)(e).

109. Effect of unity of seisin on registered easements, &c.

(1) Registered easements and profits a prendre over or for the benefit of registered land are
not affected by —

(a) unity of seisin of that land and of other land appearing from the Register to have
the benefit or burden of the easement or profit a prendre; or

(b) identity at any time of the legal owner of a profit a prendre in gross and the
registered proprietor of the land burdened by the profit a prendre —

unless the easements or profits = prendreare expunged from the Register as provided in subsection
).
(2) On the application of the registered proprietor in whom unity of seisin of the lands

benefited and burdened by an easement or profit a prendre is united, or of the person
who is both the legal owner of a profit a prendre in gross and the registered proprietor of
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3)

the land burdened by the profit a prendre, and proof to his satisfaction that the easement
or profit a prendre would have been extinguished but for the operation of subsection (1),
the Recorder shall expunge the easement or profit a prendre from the Register.

An easement or profit a prendre comprised in a sealed plan lodged under Part 3 of the
Local Government (Building and Mesitaneous Provisions) Act 1998to be dealt with
under Division 5 of that Part.

PART IXB- Possessory Title Division-IPreliminary

138G. Interpretation

(1)

In this Part —

“dominant tenement” means land that is claimed to have the benefit of rights amounting to an
easement;

“servient tenement” means land that is claimed to have the burden of rights amounting to an
easement.

)

3)

For the purposes of this Part, a person is taken to be under disability while —
(a) he or she is an infant; or

(b) he or she is incapable, by reason of mental illness, of managing his or her property
or affairs.

For the purposes of, but without limiting, subsection (2)(b), a person is presumed to be
incapable, by reason of mental illness, of managing his or her property or affairs —

(a) while he or she is subject to an initial order, a continuing care order or a
community treatment order under the Mental Health Act 1996or

(b) while a guardianship order or an administration order in respect of his or her estate
is in force under the Guardianship and Administration Act 199

(¢) while the Public Trustee has under Part VII of the Public Trustee Act 193the
powers of the administrator of his or her estate.

138H. Application to unregistered land

The application of this Part extends to land which is not registered land.

Division 2DRight to acquire easements

138I. Abolition of common law rules

(1)

This Division supersedes the rules of the common law for the acquisition of easements
by prescription.
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(2) The rule of law known as the doctrine of lost modern grant for the acquisition of
easements is abolished.

138J. Acquisition of easements by possession

A person who has used or enjoyed rights which may amount to an easement at common law for a
period of 15 years, or 30 years in the case of a person under disability, may apply to the Recorder in
an approved form for an order in accordance with Division 3 vesting an easement in respect of
those rights in him or her.

Division 3BProcedure for vesting of easeents
138K. Applicant to notify owner of servient tenement
(1) Before lodging an application for an easement under this Part, the applicant must give
written notice of the claim to the owner of the servient tenement and produce evidence

satisfactory to the Recorder that he or she has done so.

(2) The owner of the land may, within 30 days after receipt of the notice, lodge with the
Recorder a notice of objection in an approved form against the easement claimed.

(3) If the owner does not lodge a notice of objection, the Recorder must consider the
application in accordance with this Part.

(4) If the owner lodges a notice of objection, the Recorder may not consider the application
unless he or she is satisfied that the applicant would suffer serious hardship if the
application is not granted.

138L. Requirements for application

(1) In addition to the requirements of section 138K (1), an applicant for an easement under
this Part must show that —

(a) during the relevant period, he or she has enjoyed the easement in the relevant land
as of right; and

(b) the easement has not been enjoyed by force or secretly; and

(c) during the relevant period, the enjoyment of the easement has not been by virtue of
a written or oral agreement made before or during that period unless the applicant
can show that the relevant period commenced after any such agreement had
terminated; and

(d) during the relevant period, there has been no unity of seisin of the relevant
dominant and servient tenements; and

(e) during the relevant period, the owner of the servient tenement knew, or as a

reasonable owner of land diligent in the protection of his or her interests ought to
have known, of the enjoyment of the easement; and
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(f)  the right for which the easement is claimed is not of a temporary nature; and

(g) the applicant is the holder of an estate in fee simple in the dominant tenement or is
under this Act or any other law entitled to such an estate as against the holder of an
estate in fee simple in the servient tenement —

and the applicant must produce evidence from at least one other person in support of the easement

claimed.

)

)

4)

An application under this Division is, unless the Recorder otherwise directs, to be
supported by a plan of survey, with field notes, of the land in respect of which the
easement is claimed certified as correct by a surveyor registered and certificated under
the Land Surveyors Act 1909

The Recorder may —
(a) reject an application under this Division wholly or in part; or

(b) make such requisitions as to the easement claimed, or as to any other matter
relating to the application, as he or she thinks fit.

At any time before the making of an order referred to in section 138J, the Recorder may
reject the application, wholly or in part, if the applicant has failed within a reasonable
time to comply to the Recorder's satisfaction with any requisition made by the Recorder.

138M. Tenants in common

Where 2 or more applicants for an easement under this Part have interests in common, it is
sufficient if one of them can show that he or she has complied with all the requirements of this Part.

138N. No easement in gross

Nothing in this Part is taken to confer a right to acquire an easement in a case where there is no land
capable of benefitting from the easement.

138P. Character of easement

(1)

An easement that is vested under this Part —

(a) 1s to be in respect of a right that is capable of being granted as an easement under
the common law or any enactment; and

(b) 1is to be capable of existing as an easement appurtenant to the dominant tenement
or an ascertainable part of the dominant tenement; and

(c) 1is to be limited to the same character, extent and degree of use throughout the
relevant period.
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(2) Where a person for whom an easement is vested under this Part has exercised additional
rights for the period required under this Part, he or she is entitled to the grant of an
additional easement in respect of those rights.

138Q. Power of Recorder to make recordings, &c.
On the vesting of an easement under this Part, the Recorder —
(a) must make such recordings in the Register as he or she considers necessary to give
effect to the easement and its effect on the dominant tenement and the servient

tenement; and

(b) may call in certificates of title, grants and duplicate registered dealings for making
those recordings.

138R. Abolition of claim for profit ~ prendre

After the commencement of the Land TitlesAmendment (Law Reform) Act 2@0dlaim may not be
made under this Part for a profit ~ prendre

Conveyancing and Law of Property Act 1884
9A. Revival of easements, &c., on disunity of seisin
(1) Where —

(a) the seisin in fee simple is united of two parcels of land of which there was
theretofore separate seisin in fee simple; and

(b) over or upon one of those parcels any easement or restriction then existed for the
benefit of the other,

the provisions of this section apply when the seisin of the two parcels is to be disunited in fee
simple.

(2) There shall be implied, unless the contrary intention appears —

(a) 1in any contract of sale of either parcel which leads to the disunity a provision that it
is sold —

(1)  with all such rights and advantages as belonged to it; and
(i1) with all such burdens and disadvantages as belonged to it,

when it belonged to the predecessor in title of the person with whom seisin was united as
mentioned in subsection (1); and

(b) in the conveyance of either parcel which effects that disunity —
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(1) such grants and reservations as weill create afresh the easements; and

(1) such covenants, conditions and declarations of trust as will renew the
restrictions,

to which the other parcel was subject for its benefit or it was subject for the other
parcel’s benefit, when it belonged to that predecessor.

34A. Short descriptions of easements
(1) In any instrument purporting to create or evidence an easement the words set forth in the
first column of Schedule 8 shall have the same effect as if there had been inserted in lieu

thereof the words appearing opposite them in the second column of that schedule.

(2) Public policy requires that such words be given their full effect notwithstanding the
creation of easements to arise at indefinite future times.

34E. Nature of parking easement
(1) A parking easement is an easement conferring —
(a) aright to park a vehicle in the parking bay delineated in the easement plan; and

(b) a right of vehicular access to, and egress from, the parking bay by a means
delineated or described in the easement plan; and

(c) a right of pedestrian access to, and egress from, the parking bay by a means
defined or described in the easement plan.

(2) A parking bay may be defined by reference to boundaries in a horizontal plane or by
reference to boundaries in both a horizontal and a vertical plane.

(3) A parking easement may confer a right of exclusive occupation in respect of the parking
bay.

34F. Creation of parking easement

(1) Subject to the requirements of this Division relating to registration, a parking easement
may be created in any of the following ways:

(a) by deed;
(b) as provided by section 105 of the Land Titles Act 1980

(¢) by a schedule of easements under section 87 of the Local Government (Building
and Miscellaneous Provisions) Act 1993

(d) by a plan or scheme registered under the Strata Titles Act 1998
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(e) in any other way approved by the Recorder.
(2) A document under which a parking easement is created —
(a) must comply with any requirements as to its form imposed by the Recorder; and
(b) must set out the terms and conditions of the easement (although the document
adequately complies with this paragraph if it uses a short form authorised by this

Act); and

(c) must consist of, incorporate or be supported by a plan in a form approved by the
Recorder —

(1) delineating the servient tenement and the parking bay and showing the
position of the parking bay by reference to boundaries of the servient

tenement; and

(i1) delineating or describing the means of vehicular access to, and egress from,
the parking bay; and

(i11) delineating or describing the means of pedestrian access to, and egress from,
the parking bay.

(3) A parking easement cannot take effect unless the proposed use of the land for the
parking of vehicles (and any related vehicular or pedestrian access) conforms with an
approval under the Land Use Planning and Approvals Act 1993

34G. Dominant and servient tenements

(1) A parking easement may, but need not, be related to a dominant tenement.

(2) If a parking easement is related to a dominant tenement, the dominant and servient
tenements need not be contiguous and a sufficient relationship exists between them if the
parking easement is reasonably necessary for the lawful use or enjoyment of the
dominant tenement (including a prospective use that has been approved under the Land

Use Planning and Approvals Act 1993

(3) Unity of seisin in the dominant and servient tenements does not destroy a parking
easement.

34H. Conditions of parking easement
(1) A parking easement may be created on conditions —

(a) prescribing the classes of persons by whom vehicles may be parked under the
easement; or

(b) prescribing the classes of vehicles that may be parked under the easement.
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(2) A parking easement may be created on conditions under which the easement operates for
a specified period or periods or at specified times.

(3) A parking easement may be created on conditions under which —

(a) obligations of maintenance and repair are imposed on either or both parties to the
easement; or

(b) the proprietor of the easement is, or may be, required to pay charges or charges of
a specified nature to the owner of the servient tenement; or

(c) charges may be made for the parking of vehicles in pursuance of rights conferred
by the easement; or

(d) outstanding obligations are apportioned between the proprietor of the easement and
the owner of the servient tenement on the termination or expiry of the easement.

341. Parking easement to run with land
(1) The benefits and burdens of a parking easement run with title to land.

(2) The rights and obligations conferred or imposed under the conditions of the easement
are enforceable by or against the owner for the time being of the servient tenement and,
if there is a dominant tenement, the dominant tenement but, if not, the proprietor of the
easement.

(3) Despite subsections (1) and (2), if a parking easement is created over a leasehold estate
in the servient tenement —

(a) the easement is not valid and binding against a mortgagee or encumbrancee of the
servient tenement unless the mortgagee or encumbrancee has consented in writing
to the easement; and

(b) the parking easement terminates on the expiry or termination of the lease.
34J. Variation of parking easement

(1) Subject to the requirements of this Division relating to registration, a parking easement
may be varied by a document in a form approved by the Recorder evidencing agreement
between the proprietor of the easement and the owner of the servient tenement to the
variation.

(2) A variation to create a new parking bay, or alter the boundaries of an existing parking
bay, or alter the means of vehicular or pedestrian access to the parking bay cannot take
effect unless —

(a) the document making the variation consists of, incorporates or is supported by a

plan in a form approved by the Recorder showing how the easement plan is
affected by the variation; and
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(b) if the variation would change the use of land, the change of use conforms with an
approval under the Land Use Planning and Approvals Act 1993

34K. Termination of parking easement

(1)

)

Subject to the requirements of this Division relating to registration, a parking easement
may be terminated by a document in a form approved by the Recorder evidencing —

(a) agreement between the proprietor of the easement and the owner of the servient
tenement to the surrender of the easement; or

(b) if the terms and conditions of the easement impose no obligations on the proprietor
of the easement, the proprietor's unilateral agreement to surrender the easement.

If a parking easement was created for the benefit of a dominant tenement in order to
conform with an approval under the Land Use Planning and Approvals Act 1988 the
development or use of the dominant tenement, a document to terminate the easement
cannot take effect unless the proposed termination also conforms with an approval under
that Act.

34L. Registration

(1)

)

3)

4)

The creation, variation, expiry or termination of a parking easement is —

(a) if the easement relates to land subject to the Land Titles Act 1980registrable under
that Act; and

(b) if the easement relates to land that is not subject to the Land Titles Act 1980
registrable under the Registration of Deeds Act 1935

The Recorder may register the creation, variation, expiry or termination of a parking
easement on lodgment of a document in a form approved by the Recorder creating,
varying or terminating the easement or evidencing its creation, variation, expiry or
termination and, in the case of land subject to the Land Titles Act 198 registration is to
be effected on the folio for the servient tenement and, if there is a dominant tenement,
the folio for the dominant tenement.

Subject to subsection (4) —

(a) a parking easement over land subject to the Land Titles Act 198@oes not take
effect until registration of creation of the easement; and

(b) if a parking easement is registered, the variation, expiry or termination of the
easement does not take effect until registered.

A parking easement created by lease for a term of 3 years or less —
(a) 1is not registrable under the Land Titles Act 198Gind

(b) takes effect without registration; and
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)

(6)

(c) terminates automatically on determination of the lease.

Before the Recorder registers the creation, variation or termination of a parking
easement, the Recorder may require production of evidence of any necessary approval
under the Land Use Planning and Approvals Act 1993

On registration of a variation to, or the expiry or termination of, a parking easement
created by sealed plan or a strata or community titles scheme, the Recorder must, if it is
appropriate to do so, amend the plan or scheme to reflect the variation, expiry or
termination of the easement.

74. Grants of easements by way of use

(1)

)

A conveyance of freehold land to the use that any person may have, for an estate or
interest not exceeding in duration the estate conveyed in the land, any easement, right,
liberty, or privilege in, or over, or with respect to that land, or any part thereof, shall
operate to vest in possession in that person that easement, right, liberty, or privilege, for
the estate or interest expressed to be limited to him; and he, and the persons deriving title
under him, shall have, use, and enjoy the same accordingly.

This section applies only to conveyances made after the commencement of this Act.

84C. Discharge or modification of overriding interests

(1)

On the application of a person having an interest in land subject to an overriding interest
(not being an overriding interest having effect by virtue of a plan of subdivision) the
appropriate tribunal may, by order, extinguish or modify the interest if it is satisfied —

(a) that, by reason of changes in the character of the property or the neighbourhood or
other circumstances of the case which it may deem material, the interest has
become obsolete;

(b) that the continued existence of the interest would impede a user of the land in
accordance with an interim order or planning scheme, or, as the case may be,
would, unless modified, so impede such a user;

(c) that the continued existence of the interest would impede some reasonable user of
the land for public or private purposes, not being a user referred to in paragraph
(b), or, as the case may be, would, unless modified, so impede such a user;

(d) that the persons of full age and capacity for the time being or from time to time
entitled to the benefit of the interest have agreed, either expressly or by

implication, to the extinguishment or modification of the interest; or

(e) that the proposed extinguishment or modification will not injure the persons
entitled to the benefit of the interest.

41



Tasmania Law Reform Institute Law of Easements in Tasmania Issues Paper No 13

(1A) In the case of a parking easement, the appropriate tribunal may, by order, extinguish or

)

3)

4)

)

(6)

modify the easement on any of the following grounds (which are in addition to those set
out in subsection (1)):

(a) the servient tenement has been destroyed or has been rendered incapable of being
used for the purposes of the easement;

(b) the dominant tenement has been destroyed or has been rendered incapable of
taking advantage of the parking easement;

(c) the easement was created for a particular purpose that no longer exists;

(d) the easement has expired or terminated, or has been terminated, under the
conditions of the easement or under this Act.

An application may be made under this section in respect of any land notwithstanding
that there may be uncertainty concerning the existence or nature of the overriding
interest to which the application relates.

The fact that the rights conferred by an overriding interest are not being exercised and
for the period of 20 years last past have not been exercised is prima facie evidence that
the interest has become obsolete.

The power conferred by this section to modify an overriding interest includes power to
create, in addition to the interest as modified or in substitution for that interest, a further
overriding interest having the effect of restricting the user of the land in such manner, or
creating such rights over the land, as appear to the tribunal to be reasonable in the
circumstances, being an overriding interest that is capable of being created by the
applicant and is accepted by him.

Without prejudice to provisions of subsection (4), an order under this section with
respect to any land may contain all or any of the following provisions, namely:

(a) A provision extinguishing all the overriding interests to which the land may be
subject or all overriding interests of a particular kind to which it may be subject;

(b) A provision extinguishing any overriding interest, or any overriding interest of a
particular kind, that may have arisen from a particular instrument or from
particular transactions or circumstances;

(c) A provision creating a like overriding interest as may be created as mentioned in
subsection (4).

An overriding interest shall not be extinguished or modified under this section on the
grounds referred to in subsection (1)(c) unless the tribunal is satisfied that the interest, in

impeding the user of land, either —

(a) does not secure to persons entitled to the benefit of the interest any practical
benefits of substantial value or advantage to them; or
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(b) 1is contrary to the public interest —

and that money will be an adequate compensation for the loss or disadvantage (if any) that any such
person will suffer from the extinguishment or modification.

(7

An order under this section extinguishing or modifying an overriding interest may direct
the applicant to pay any person entitled to its benefit such sum by way of compensation
or consideration as the tribunal may think just to award under one, but not both, of the
following heads, that is to say, either —

(a) a sum to make up for any loss or disadvantage suffered by that person in
consequence of the discharge, extinguishment, or modification; or

(b) a sum to make up for any effect that the interest had, at the time when it was
imposed, in reducing the consideration then received for the land affected by it.

(7A) If a parking easement is extinguished, the tribunal may also order the owner of the

(®)

)

dominant or servient tenement to compensate the other to the extent necessary to achieve
an appropriate apportionment of the costs previously incurred in connection with the
easement.

For the purposes of this section a person shall be deemed to have the benefit of an
overriding interest if he has an estate in land to which the benefit of the interest is
annexed or is appurtenant or if there is vested in him any right exercisable on the
contravention of, or failure to observe or carry out, any condition, covenant, prohibition,
or restriction that constitutes, or forms an element of, that overriding interest.

In this section "interim order" and "planning scheme" have the same meanings as they
have for the purposes of the Land Use Planning and Approvals Act 1993

84J. Statutory rights of user

(1)

)

3)

Subject to this section, where the Supreme Court is satisfied that to facilitate the
reasonable user of any land (in this section referred to as "the dominant land") for some
public or private purpose it is consistent with the public interest that a statutory right of
user should be created over other land (in this section referred to as "the servient land")
it may, by order, impose upon the servient land, or on the owner for the time being
thereof, an obligation of user or an obligation to permit the user of that land in
accordance with the order.

A statutory right of user imposed under this section shall take the form of an easement,
licence, or other right that may be created by act of the owners of the dominant land and
the servient land or any of them.

An order shall not be made under this section unless the Court is satisfied that the

owner of the servient land can be adequately compensated in money for any loss or
disadvantage that he may suffer from the operation of the order.
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(4) An order under this section, unless the Court for special reasons determines otherwise,
shall include provision for the payment by the applicant to such person or persons as
may be specified in the order of such amount by way of compensation or consideration
as in the circumstances appears to the Court to be just.

(5) An order under this section is binding, to the extent the order provides, on all persons,
whether of full age or capacity or not, then entitled or thereafter becoming entitled to the
servient land or the dominant land, whether or not those persons were parties to, or had
notice of, the proceedings on the order.

(6) A statutory right of user has effect as if it were derived from the most effectual
instruments made by the parties capable of creating the right, and may, accordingly, be
extinguished or modified by act of parties.

(7) A statutory right of user that affects any land within a plan of subdivision may not be
created under this section unless —

(a) the applicant produces a certificate from the relevant council to the effect that the
application does not contravene Division 3 of Part 3 of the Local Government
(Building and Miscellaneous Provisions) Act 1963

(b) the Court is otherwise satisfied that there is no such contravention.

90A. Easements in gross and easements and restrictions appurtenant to easements

(1) Notwithstanding any law or rule of law to the contrary, on and after the commencement
of this section it shall be deemed to be possible and lawful —

(a) to-—
(1) create; or
(1) acquire by compulsory process —

in favour of the Crown or of any public authority or local authority constituted by or under
any Act, an easement without a dominant tenement; and

(b) to make appurtenant to, or annex to, an easement another easement or the benefit
of a restriction as to the user of the land.

(2) This section applies to and in relation to land that is subject to the Land Titles Act 1980
notwithstanding anything in that Act or in any Act amending that Act.
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SCHEDULE 8

Short form

Right of carriage way

Right of foot way

Right of drainage

Bus parking easement

Customer parking easement

Disabled parking easement

Employee parking easement

Appendix A Issues Paper No 13

Section 34A

Full form

Full and free right for every person who is at any time entitled to an
estate or interest in possession in the land herein indicated as the
dominant tenement or any part thereof with which the right shall be
capable of enjoyment, and every person authorized by him, to go,
pass, and repass at all times and for all purposes with or without
animals or vehicles or both to and from the said dominant tenement or
any such part thereof.

Full and free right for every person who is at any time entitled to an
estate or interest in possession in the land herein indicated as the
dominant tenement or any part thereof with which the right shall be
capable of enjoyment, and every person authorized by him, to go,
pass, and repass on foot at all times and for all purposes without
riding, draught, or pack animals, oxen, sheep, pigs, geese, or other
livestock, or vehicles (other than bicycles, wheelbarrows, and baby-
carriages) to and from the said dominant tenement or any such part
thereof.

A right of drainage (including the right of construction of drains) for
every person who is at any time entitled to an estate or interest in
possession in the land herein indicated as the dominant tenement or
any part thereof with which the right shall be capable of enjoyment for
the purpose of carrying away stormwater and other surplus water from
the dominant tenement or any such part thereof over or under the land
herein indicated as the land over which the right is to subsist, and
through all sewers and drains which may hereafter be made or passing
under, through, and along the last-mentioned land and the right for
every such person and his surveyors and workmen from time to time
and at all times hereafter if he or they should think fit to enter into and
upon the last-mentioned land and to inspect, repair, cleanse, and
amend any such sewer or drain without doing unnecessary damage to
the said land.

The right to park a bus for carrying passengers who are employees,
customers or other invitees of the proprietor of the easement in the
parking bay shown on the relevant easement plan (whether or not the
bus is also taking passengers to other destinations).

The right for the proprietor of the easement to permit customers,
clients, visitors or other invitees to park their motor vehicles in the
parking bays shown on the relevant easement plan.

The right for the proprietor of the easement to permit invitees of any
class who are entitled under the Traffic Act 1925to use parking
facilities provided for disabled persons to park motor vehicles in the
parking bay shown on the relevant easement plan.

The right of the proprietor of the easement to permit employees or
contractors to park their motor vehicles in the parking bays shown on
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the relevant easement plan.

The right of the occupier of the dominant tenement to park a motor

Occupier parking easement vehicle, or to permit another to park a motor vehicle, in the parking

bay shown on the relevant easement plan.

The right of any occupier of the dominant tenement, or any person

General parking easement authorised by such an occupier, to park in the parking bays shown on

the relevant easement plan.

The right of the proprietor of the easement to permit persons

Service parking easement  delivering goods, or providing services to the proprietor, to park in the

Vehicular access way

Pedestrian access way

Combined access way

parking bay shown on the relevant easement plan.

The right of the proprietor of a parking easement to use, or to permit
others to use, the means of vehicular access delineated or described in
the relevant easement plan for access to, and egress from, the parking
bay shown on the plan.

The right of the proprietor of a parking easement to use, or to permit
others to use, the means of pedestrian access delineated or described in
the relevant easement plan for access to, and egress from, the parking
bay shown on the plan.

The right of the proprietor of a parking easement to use, or to permit
others to use, the means of access delineated or described in the
relevant easement plan for vehicular and pedestrian access to, and
egress from, the parking bay shown on the plan.

NSW Conveyancing Act 1919

89 Power of Court to modify or extinguish easements, prdk ~ prendre and certain covenants

(1) Where land is subject to an easement or a profit a prendre or to a restriction or an
obligation arising under covenant or otherwise as to the user thereof, the Court may from
time to time, on the application of any person interested in the land, by order modify or
wholly or partially extinguish the easement, profit a prendre, restriction or obligation
upon being satisfied:

(a)

(b)

that by reason of change in the user of any land having the benefit of the easement,
profit & prendre, restriction or obligation, or in the character of the neighbourhood
or other circumstances of the case which the Court may deem material, the
easement, profit a prendre, restriction or obligation ought to be deemed obsolete, or
that the continued existence thereof would impede the reasonable user of the land
subject to the easement, profit a prendre, restriction or obligation without securing
practical benefit to the persons entitled to the easement or profit a prendre or to the
benefit of the restriction or obligation, or would, unless modified, so impede such
user, or

that the persons of the age of eighteen years or upwards and of full capacity for the

time being or from time to time entitled to the easement or profit a prendre or to
the benefit of the restriction, whether in respect of estates in fee simple or any
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(b1)

(©)

lesser estates or interests in the land to which the easement, the profit a prendre or
the benefit of the restriction is annexed, have agreed to the easement, profit a
prendre, restriction or obligation being modified or wholly or partially
extinguished, or by their acts or omissions may reasonably be considered to have
abandoned the easement or profit a prendre wholly or in part or waived the benefit
of the restriction wholly or in part,

in the case of an obligation:

(1) that the prescribed authority entitled to the benefit of the obligation has
agreed to the obligation’s being modified or wholly or partially extinguished
or by its acts or omissions may reasonably be considered to have waived the
benefit of the obligation wholly or in part, or

(1) that the obligation has become unreasonably expensive or unreasonably
onerous to perform when compared with the benefit of its performance to the
authority, or

that the proposed modification or extinguishment will not substantially injure the

persons entitled to the easement or profit a prendre, or to the benefit of the
restriction or obligation.
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